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M CHAEL B. MUKASEY, U.S.D. J.

Petitioner in this case, Jose Padilla, was arrested on
May 8, 2002, in Chicago, on a naterial witness warrant issued by
this court pursuant to 18 U S.C. 8 3144 to enforce a subpoena to
secure Padilla' s testinony before a grand jury in this District.
H s arrest and initial detention were carried out by the U S
Department of Justice. As the result of events described bel ow -
- including the President’s designation of Padilla as an eneny
conbat ant associated with a terrorist network called al Qaeda --
Padilla is now detained, wthout formal charges against himor
the prospect of release after the giving of testinony before a
grand jury, in the custody of the U S. Departnent of Defense at
the Consolidated Naval Brig in Charleston, South Carolina.

Through his attorney, Donna R Newman, acting as next
friend, Padilla has petitioned pursuant to 28 U.S.C. § 2241,
seeking relief in the nature of habeas corpus, challenging the
| awf ul ness of his detention, and seeking an order directing that
he be permtted to consult with counsel. He has naned as
respondents President George W Bush, Secretary of Defense Donald
Runsfel d, and Commander M A. Marr, the officer in charge of the

brig where he is detained.! The governnent has noved to dism ss

"I'nitially, Padilla also nanmed Attorney General John
Ashcroft as a respondent, but the parties have agreed that he
shoul d not be so naned, and therefore the petition is dismssed
as to him



the petition on several grounds, including that Newran | acks
standi ng necessary to establish next friend status, and that this
court |acks personal jurisdiction over any proper respondent, and
over all of those named as respondents. Alternatively, the
government noves to transfer the case to the District of South
Carolina, where Padilla is held.

As to the merits, the governnent argues that the
| awf ul ness of Padilla s custody is established by docunents
al ready before this court. Padilla argues that the President
| acks the authority to detain himunder the circunstances present
here, including that he is a United States citizen arrested in
the United States, and that in any event he nust be permtted to
consult with counsel.? The governnent has submitted a classified
docunent in canera to be used, if necessary, in aid of deciding
whet her there exists evidence to justify the order directing that
Padi | | a be det ai ned.

For the reasons set forth below, the parties’
applications and notions are resolved as follows: (i) Newran may

pursue this petition as next friend to Padilla, and the

*In addition, two sets of amici curiae have filed briefs.
In one brief, the New York State and the National Association of
Crim nal Defense Lawyers have argued principally that this court
has jurisdiction to review Padilla’ s detention, and that that
detention on its current ternms is unlawful. In another brief,
the American and New York G vil Liberties Union Foundations, and
the Center for National Security Studies (collectively “ACLU"),
al so argue principally that Padilla s detention on its current
ternms i s unlawful




governnment’s notion to dismss for |lack of standing therefore is
denied; (ii) Secretary Runsfeld is the proper respondent in this
case, and this court has jurisdiction over him as well as
jurisdiction to hear this case, and the governnent’s notion to
dism ss for lack of jurisdiction, or to transfer to South
Carolina, is denied; (iii) the President is authorized under the
Constitution and by law to direct the mlitary to detain eneny
conbatants in the circunstances present here, such that Padilla’s
detention is not per se unlawful; (iv) Padilla may consult with
counsel in aid of pursuing this petition, under conditions that
wWll mnimze the |ikelihood that he can use his | awers as
unwi I ling internmediaries for the transm ssion of information to
others and may, if he chooses, submt facts and argunent to the
court in aid of his petition; (v) to resolve the issue of whether
Padilla was lawfully detained on the facts present here, the
court will exami ne only whether the President had sone evi dence
to support his finding that Padilla was an eneny conbatant, and
whet her that evidence has been nooted by events subsequent to his
detention; the court will not at this tinme use the docunent
submtted in canera to determ ne whet her the governnment has net

t hat st andard.



I . FACTUAL BACKGROUND

The i medi ate factual and | egal predicate for this case
lies in the Septenber 11, 2001 attacks on this country, and the
government’s response. On that date, as is well known, 19
terrorists associated with an organization called al Qaeda
hi j acked four airplanes, and succeeded in crashing three of them
into public buildings they had targeted -- one into each of the
two towers of the Wrld Trade Center in New York, and one into
t he Pentagon near Washington, D.C. The Wrld Trade Center towers
were destroyed and the Pentagon was seriously danmaged.
Passengers on the fourth airplane sought to overpower the
hi jackers, and in so doing prevented that airplane from being
simlarly used, although it too crashed, in a field in
Pennsyl vani a, and all aboard were killed. 1In all, nore than
3,000 people were killed in that day’'s coordi nated attacks.

On Septenber 14, 2001, by reason of those attacks, the
President declared a state of national energency. On Septenber
18, 2001, Congress passed Public Law 107-40, in the formof a
joint resolution that took note of “acts of treacherous viol ence
commtted against the United States and its citizens,” of the
danger such acts posed to the nation’s security and foreign
policy, and of the President’s authority to deter and prevent
“acts of international terrorismagainst the United States.” The

resolution, entitled “Authorization for Use of MIlitary Force,”



(the “Joint Resolution”) then provided as foll ows:

That the President is authorized to use all necessary
and appropriate force agai nst those nations,

organi zati ons, or persons he determ nes pl anned,

aut hori zed, commtted, or aided the terrorist attacks
that occurred on Septenber 11, 2001, or harbored such
organi zations or persons, in order to prevent any
future acts of international terrorism against the
United States by such nations, organizations, or
persons.

Aut hori zation for Use of MIlitary Force, Pub. Law No. 107-40, 8§
2(a), 115 Stat. 224, 224 (2001).® As the term“Public Law
connotes, the President signed the Joint Resol ution.

On Novenber 13, 2001, the President signed an order
directing that persons whom he determines to be nenbers of al

Qaeda, or other persons who have hel ped or agreed to conmt acts

*The Joint Resolution provides also, in section 2(b)(1),
that it “is intended to constitute specific statutory
aut hori zation within the neaning of section 5(b) of the War
Powers Resolution.” Authorization for Use of MIlitary Force,
Pub. Law No. 107-40, 8 2(b)(1), 115 Stat. 224, 224 (2001). That
resol uti on was enacted in 1973 over Presidential veto, and
purported to limt the President’s authority and discretion to
commt Anerican troops to actual or potential hostilities w thout
speci fic Congressional authorization. Wr Powers Resol ution,
Pub. Law No. 93-148, 87 Stat. 555 (1973) (codified at 50 U. S.C.
88 1541 et seq.). Although President Bush signed the Joint
Resolution the day it was passed, he did so while naintaining
“the | ongstandi ng position of the executive branch regarding the
President’s constitutional authority to use force, including the
Armed Forces of the United States and regarding the
constitutionality of the War Powers Resolution.” Press Rel ease,
Ofice of the Press Secretary, President Signs Authorization for
Use of MIlitary Force Bill (Sept. 18, 2001) (statement by the
President), http://ww.whitehouse. gov/ news/rel eases/ 2001/ 09/
20010918-10. ht M. The constitutionality of the War Powers
Resolution is a matter of debate, has never been tested in court
-- if indeed it could be -- and need not be treated in this
opi ni on.



of terrorismained at this country, or harbored such persons, and
who are not United States citizens, wll be subject to trial
before mlitary tribunals, and will not have recourse to any
other tribunal, including the federal and state courts of this
country. He specifically cited the Joint Resolution in the
preanble to that order. M. Oder of Nov. 13, 2001, 66 Fed.
Reg. 57,833, 57,833 (Nov. 16, 2001).

As previously noted, on May 8, 2002, this court, acting
on an application by the Justice Departnent pursuant to 18 U S. C
§ 3144,* based on facts set forth in the affidavit of Joseph
Ennis, a special agent of the FBI, found that Padilla appeared to
have know edge of facts relevant to a grand jury investigation
into the Septenber 11 attacks. That investigation included an
ongoing inquiry into the activities of al Qaeda, an organization
believed to be responsible for the Septenber 11 attacks, anong
others, and to be commtted to and involved in planning further
attacks. On May 15, 2002, followng Padilla s renoval from
Chi cago to New York, where he was detained in the custody of the
Justice Departnment at the Metropolitan Correctional Center

(“MC’), he appeared before this court, and Donna R Newman, Esg.

* That section provides, in relevant part: “If it appears
froman affidavit filed by a party that the testinony of a person
is material in a crimnal proceeding, and if it is shown that it
may becone inpracticable to secure the presence of the person by
subpoena, a judicial officer may order the arrest of the person
and treat the person in accordance with the provisions of section
3142 of this title.” 18 U S.C. § 3144 (2000).
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was appointed to represent him After Newman had conferred with
Padilla at the MCC, and foll owi ng anot her court appearance on My
22, 2002, Padilla, represented by Newran, noved to vacate the
warrant. The notion to vacate the warrant included an
affirmation from Padilla obviously drafted by Newran, al beit one
that did not discuss any issue relating to the likelihood that he
had information material to a grand jury investigation. (Padilla
Affirmation) The notion was fully submtted for decision by
June 7.

However, on June 9, 2002, the governnment notified the
court ex parte that it was withdrawi ng the subpoena. Pursuant to
the governnent’s request, the court signed an order vacating the
warrant. At that tine, the governnent disclosed that the
Presi dent had designated Padilla an eneny conbatant, on grounds
di scussed nore fully below, and directed the Secretary of
Def ense, respondent Donald Runsfeld, to detain Padilla. The
government disclosed to the court as well that the Departnent of
Def ense woul d take custody of Padilla forthwith, and transfer him
to South Carolina, as in fact happened.

On June 11, 2002, Newman and the governnent appeared
before this court at the tinme a conference had been scheduled in
connection wth Padilla s then-pending notion to vacate the

material witness warrant. At that time, Newnan filed a habeas



corpus petition pursuant to 28 U S.C. § 2241°% |ater to be
anended. In response to an inquiry fromthe court, the
governnent conceded that after the June 9 Order was signed,
Departnent of Defense personnel took custody of Padilla in this
district. (Tr. of 6/11/02 at 7; see also Tr. of 7/31/02 at 17)
Newnman’ s petition alleges the facts surrounding Padilla s initial
capture and transfer to New York, Newran's activities in
connection with representing him proceedings relating to his
notion to vacate the material wi tness warrant, and his subsequent
transfer to South Carolina. (Am Pet. T 15-22, 25) Newman has
averred that she was told she would not be permtted to visit
Padilla at the South Carolina facility, or to speak with hinm she
was told she could wite to Padilla, but that he m ght not
recei ve the correspondence. (Newman Aff. of 9/24/02 | 8)

In addition to having submtted the above-nentioned

affirmation fromPadilla in connection with the notion to vacate

> That section provides, in pertinent part:

(a) Wits of habeas corpus nay be granted by . . . the
district courts . . . wthin their respective jurisdictions.

tcj fhé writ of habeas corpus shall not extend to a prisoner
unl ess —-
(1) He is in custody under or by color of the authority
of the United States . . . ; or

(3) He is in custody in violation of the Constitution
or laws or treaties of the United States].]

28 U.S.C. § 2241 (2000).



the material wtness warrant, according to the anended petition,
it appears that Newran consulted not only with Padilla but also
with his famly. (Am Pet. § 20) No crimnal charges have been
filed against Padill a.

The President’s order, dated June 9, 2002 (the “June 9
Order”), is attached, in redacted form to the government’s
di sm ssal notion, and sets forth in sumary fashion the
President’s findings with respect to Padilla. Attached as well
is a declaration of Mchael H Mbbs (“Mbbs Declaration”), who
is enployed by the Departnent of Defense. The Mbbs Decl aration
sets forth a redacted version of facts provided to the President
as the basis for the conclusions set forth in the June 9 O der.
In addition to the redacted summary contai ned in the Mbbs
Decl aration, the governnment has submtted, under seal, an
unredact ed version of information provided to the President
(“Seal ed Mobbs Declaration”). As set forth nore fully below, the
government has argued that the Mobbs Declaration is sufficient to
establish the correctness of the President’s findings contained
in the June 9 Order, although it has nmade the Seal ed Mobbs
Decl aration available to the court to renedy any perceived
insufficiency in the Mbbs Decl aration. However, the governnent
has mai ntai ned that the Seal ed Mobbs Decl arati on nust remain
confidential. The governnent has taken the position that it

woul d wi t hdraw t he Seal ed Mobbs Decl arati on sooner than disclose



its contents to defense counsel. (Respondents’ Resp. to
Petitioners’ Supplenmental Mem at 11)

The June 9 Order is addressed to the Secretary of
Def ense, and i ncludes seven nunbered paragraphs setting forth the
President’s conclusion that Padilla is an eneny conbatant, and,
in summary form the basis for that conclusion, including that
Padilla: is “closely associated with al Qaeda,” engaged in
“hostile and war-1like acts” including “preparation for acts of
international terrorisni directed at this country, possesses
information that would be hel pful in preventing al Qaeda attacks,
and represents “a continuing, present and grave danger to the
national security of the United States.” (June 9 Order 1Y 2-5)
In addition, the June 9 Order directs Secretary Runsfeld to
detain Padilla. (ld.  6)

The Mobbs Decl aration states that Padilla was born in
New York and convicted in Chicago, before he turned 18, of
murder. Released fromprison after he turned 18, Padilla was
convicted in Florida in 1991 of a weapons charge. After his
rel ease fromprison on that charge, Padilla noved to Egypt, took
t he nane Abdullah al Muhajir, and is alleged to have travel ed
al so to Saudi Arabia and Afghanistan. (Mbbs Decl. T 4) 1In
2001, while in Afghanistan, Padilla is alleged to have approached
“senior Usama Bin Laden |ieutenant Abu Zubaydeh” (id. f 6) and

proposed, anong other things, stealing radioactive materi al

10



within the United States so as to build, and detonate a
“‘*radiol ogi cal dispersal device (also known as a ‘dirty bonb’)
within the United States” (id. ¥ 8). Padilla is alleged to have
done research on such a project at an al Qaeda saf ehouse in
Lahore, Pakistan, and to have di scussed that and ot her proposals
for terrorist acts within the United States with al Qaeda
officials he met in Karachi, Pakistan, on a trip he made at the
behest of Abu Zubaydah. (See id. 1Y 7-9) One of the unnaned
confidential sources referred to in the Mobbs Decl arati on said he
did not believe Padilla was actually a nmenber of al Qaeda, but
Mobbs enphasi zes that Padilla had “extended contacts with senior
Al Qaeda nenbers and operatives” and that he “acted under the
di rection of [Abu] Zubaydah and other senior Al Qaeda operatives,
received training fromA Qaeda operatives in furtherance of
terrorist activities, and was sent to the United States to
conduct reconnai ssance and/ or conduct other attacks on their
behal f.” (ld. ¥ 10)

As mentioned above, Padilla was taken into custody on
the material witness warrant on May 8, in Chicago, where he
| anded after traveling, with one or nore stops, from Pakistan.
(Ld. T 11)

Dealing with the contents of the Seal ed Mobbs
Declaration is problematic. Padilla argues that | shoul d not

consider it at all, at |least unless his | awers have access to it

11



and, he argues, he has an opportunity to respond to its contents.
The governnent argues that | nust not disclose it, but that |
need not consider it because the redacted version of what the
President was told, as set forth in the Mdbbs Declaration, is
enough to justify the June 9 Order, unless for sonme reason
think otherwise, in which case | aminvited to exanmne it in
canera. Although neither the governnent nor Padilla nentions the
poi nt, the contents of the Seal ed Mobbs Declaration could rel ate
to anot her issue — whether, as the governnment clainms, there is a
reasonably cogni zable risk to national security that could result
frompermtting Padilla to consult with counsel

Al t hough Padilla had been under arrest pursuant to the
mat erial witness warrant since May 8, his arrest was announced on
June 10, after he was taken into Defense Departnent custody, by
the President and by Attorney General John Ashcroft, who made his
announcenent during a trip to Moscow. See Janmes Risen & Philip

Shenon, Traces of Terror: The lInvestigation; U S. Says it Halted

(aneda Plot to Use Radi oactive Bonb, N.Y. Times, June 11, 2002, at

Al.

Secretary Runsfeld was questioned at a press briefing
on Wednesday, June 12, during a trip to Doha, Qatar, about how
cl ose he thought Padilla and others were to being able to build a

“dirty bomb,” and whether he thought Padilla would be “court

12



martialled.”® News Briefing, Departnent of Defense (June 12,
2002), 2002 W. 22026773. In response, Secretary Runsfeld
described Padilla as “an individual who unquestionably was
involved in terrorist activities against the United States.” [d.
He said that Padilla “wll be held by the United States
governnent through the Departnent of Defense and be questioned.”
Id. He then added that in order to protect the United States and
its allies, “one has to gather as nuch [] intelligence
information as is humanly possible.” 1d. Secretary Runsfeld
then summari zed as follows how Padilla would be dealt wth:

Here is an individual who has intelligence information,

and it is, in answer to the last part of your question

— Wwill be submitted to a mlitary court, or something

|ike that — our interest really in his case is not |aw

enforcenent, it is not punishnent because he was a

terrorist or working with the terrorists. Qur interest

at the nonment is to try and find out everything he

knows so that hopefully we can stop other terrorist
act s.

Secretary Runsfeld distinguished as follows the
government’s handling of Padilla fromits handling of the usual
case of one charged with breaking the | aw

It seens to me that the problemin the United States is
that we have — we are in a certain node. Qur nornal

procedure is that if sonebody does sonet hi ng unl awf ul
illegal against our system of governnment, that the

® This was apparently an inartful reference to trial before
a mlitary tribunal, a procedure the President has already
declared he will not apply to American citizens. See supra p. 6.

13



justi

appl

first thing we want to do is apprehend them then try
themin a court and then punish them |In this case
that is not our first interest.

Qur interest is to — we are not interested in
trying himat the nonent; we are not interested in
puni shing himat the nonent. W are interested in
finding out what he knows. Here is a person who
unanbi guously was interested in radiati on weapons and
terrorist activity, and was in |eague with al Qaeda.
Now our job, as responsible governnent officials, is to
do everything possible to find out what that person
knows, and see if we can’t help our country or other
countries.

Secretary Runsfeld of fered anecdotal evidence to
fy applying to Padilla procedures different fromthose
ed to prisoners arrested in conventional cases:

| f you think about it, we found sonme material in
Kandahar that within a week was used — information,
intelligence information — that was used to prevent
a[t] least three terrorist attacks in Singapore —-
against a U S. ship, against a U S. facility and
agai nst a Si ngaporean facility.

Now i f soneone had said when we found that
informati on or person, well now let’'s us arrest the
person and let’s start the process of punishing that
person for having done what he had did, we never would
have gotten that information. People would have died.

So | think what our country and other countries
have to think of is, what is your priority today? And
gi ven the power of weapons and given the nunber of
terrorists that exist in the world, our approach has to
[be] to try to protect the American people, and provide
information to friendly countries and allies, and
protect deployed forces fromthose kind of attacks.

| think the Anerican peopl e understand that, and
that notw thstanding the fact that sonme people are so
| ocked into the other nbode that they seemnot able to
understand it, | suspect that . . . the American people

14



will.
Id. Secretary Runsfeld s quoted statenents appear to show both
his famliarity with the circunstances of Padilla’ s detention,
and his personal involvenment in the handling of Padilla' s case.
It is not disputed that Padilla is held i ncommuni cado,
and specifically that he has not been permtted to consult with
Newman or any ot her counsel.
Al t hough the i mmedi ate predicate for this case lies in
t he events of Septenber 11 and their consequences, that date did
not mark the first violent act by al Qaeda directed agai nst the

United States. An indictnment styled United States v. Bin Laden,

No. 98 Cr. 1023, charged defendants allegedly affiliated with
that organi zation in connection with the August 1998 bonbi ng of
United States enbassies in Nairobi, Kenya and Dar-Es- Sal aam
Tanzani a. According to that indictnment, which was tried to a
guilty verdict in the summer of 2001, al Qaeda energed in 1989,

under the | eadership of Usama Bin Laden. See United States v.

Bin Laden, 92 F. Supp. 2d 225, 228-29 (S.D.N. Y. 2000). As
sumari zed by Judge Sand, who presided at that trial, the

i ndi ctment portrayed al Qaeda as a “vast, international terrorist
network” that functioned on its own and in cooperation with |ike-
m nded groups to oppose the United States through the use of
“violent, terrorist tactics.” 1d. “Fromtinme to time, according

to the Indictnment, Bin Laden would issue rulings on Islamc |aw,

15



called ‘fatwahs,” which purported to justify al Qaeda s viol ent
activities.” |d. at 229. Bin Laden has declared a “jihad” or
holy war against the United States. 1d. at 230.

In addition to the Septenber 11 attack and the 1998
bombi ngs in Kenya and Tanzania, al Qaeda is believed, at a
mnimum to be responsible for the October 2000 bombi ng of the
US S Cole that killed 17 U S. sailors, and to have partici pated
in the Cctober 1993 attack on U S. mlitary personnel serving in
Somalia that killed 18 soldiers. (ld.)

On Cctober 8, 1999, al Qaeda was designated by the
Secretary of State as a foreign terrorist organization, pursuant
to section 219 of the Immgration and Nationality Act. See
Desi gnation of Foreign Terrorist Organizations, 64 Fed. Reg.
55,112 (1999). It has also been simlarly designated by the
Secretary of State under the International Energency Econom c
Powers Act. See Additional Designations of Terrorism Rel ated

Bl ocked Persons, 66 Fed. Reg. 54,404 (2001).

[1. NEWWAN S STANDI NG AS NEXT FRI END
The first of the several issues presented by this
petition concerns Newran's standing to assert a claimas next
friend. The statute, 28 U. S.C. § 2242 (2000), provides that an
application for relief thereunder “shall be in witing signed and

verified by the person for whose relief it is intended or by

16



soneone acting in his behalf.” The Suprenme Court has expl ai ned
that this provision was intended to permt a third party to sue
as next friend when a prisoner is unable to seek relief hinself.

See Wiitnore v. Arkansas, 495 U. S. 149, 162 (1990) (" Mbst

frequently, ‘next friends’ appear in court on behalf of detained
prisoners who are unable, usually because of nental inconpetence
or inaccessibility, to seek relief thenselves.”). In Witnore,
the Court described as follows the requirenents for next friend
st andi ng:

“I[ N ext friend” standing is by no neans granted
automatically to whonmever seeks to pursue an action on
behal f of another. Decisions applying the habeas
corpus statute have adhered to at least two firmy
rooted prerequisites for “next friend” standing.

First, a “next friend” nust provide an adequate

expl anation -- such as inaccessibility, nental

i nconpet ence, or other disability -- why the real party
in interest cannot appear on his own behalf to
prosecute the action. Second, the “next friend” nust
be truly dedicated to the best interests of the person
on whose behalf he seeks to litigate, and it has been
further suggested that a “next friend” nust have sone
significant relationship with the real party in

i nterest.

Id. at 163-64 (citations omtted).

The Court placed the burden on the next friend “clearly
to establish the propriety of his status and thereby justify the
jurisdiction of the court.” 1d. at 164. The Court expl ai ned
that the limtations on next friend status “are driven by the
recognition that ‘[i]t was not intended that the wit of habeas

corpus should be availed of, as a nmatter of course, by intruders

17



or uninvited neddlers, styling thenselves next friends.’” |d.

(quoting United States ex rel. Bryant v. Houston, 173 F. 915, 916

(2d CGr. 1921)). The Court added that “if there were no
restriction on ‘next friend standing in federal courts, the
litigant asserting only a generalized interest in constitutional
governance could circunvent the jurisdictional |imts of Art. Il
sinply by assunming the mantle of ‘next friend.”” Id.

O the factors listed in Witnore to support a finding
of next friend status — inaccessibility of the party in
interest, the proposed next friend s dedication to the welfare of
that party, and a “significant relationship” between the proposed
next friend and that party — the governnent disputes Newran only
as to the last. It argues that Newran’s relationship with
Padilla is not sufficiently significant to warrant recogni zi ng
her as next friend in this case (Mdt. to Dismss Am Pet. at 8-
10), and suggests instead that a nenber of Padilla’ s i mediate
famly, if so inclined, mght serve in that capacity (id. at 10;
Respondents’ Reply in Supp. of Mot. to Dismss Am Pet. at 7-8).

Here, the governnent relies principally on Handi v. Runsfeld, 294

F.3d 598 (4th Gr. 2002), a case involving a petitioner who is
al so detai ned as an eneny conbatant, in whose behalf a federal
publ i c defender sought to file a habeas corpus petition as next
friend. The federal defender in that case had no preexisting

relationship with Handi, id. at 604, and there existed a person
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known to the federal defender — Handi’'s father — who did have
such a relationship, id. at 606. Indeed, Handi’s father
petitioned for next friend status. 1d. The Court said, “[we
need not decide just how significant the relationship between the
woul d-be next friend and the real party in interest nust be in
order to satisfy the requirenents for next friend standing. It
suffices here to conclude that no preexisting relationship
whatever is insufficient.” 1d. at 604. The Court reasoned,
“[ Al bsent a requirenent of some significant relationship with the
detainee, there is no principled way to di stinguish a Public
Def ender from sonmeone who seeks sinply to gain attention by
injecting hinmself into a high-profile case, and who coul d
substantiate all eged dedication to the best interests of the real
party in interest by attenpting to contact himand his famly.”
Id. at 605. Notably, the Court in Handi explicitly declined to
say “that an attorney can never possess next friend standing, or
that only the closest relative can serve as next friend.” [d. at
607.

This case is easily distinguished fromHandi. Here,
Newnman had a preexisting relationship with Padilla that invol ved
directly his apprehension and confinenent. She had conferred
Wi th himover a period of weeks in aid of an effort to end that
confinenment. She submtted at |east one affidavit that he

signed, and was engaged in attacking the |legal basis of his
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confinenent when he was taken into custody by the Defense
Departnment. She is at once the person nost aware of his w shes
in this case and the person best suited to try to achieve them
It is of no significance whatever that when she and Padilla
formed their relationship he was in the custody of the Justice
Department and now he is in the custody of a different executive
departnment. The legal issues may have changed, but the nature of
the rel ati onshi p between Newman and her client has not.

Not only does Newran have a significant and rel evant
relationship with Padilla, but she appears also to have conferred
with Padilla s relatives. (See Am Pet. 20 (“As an additi onal
part of her representation of M. Padilla, Petitioner Donna R
Newman . . . consulted with both nenbers of M. Padilla s famly
and representatives of the Governnent. She continues to consult
with the Governnent and M. Padilla s famly in her role as his
attorney.”)) She is certainly neither an “intruder” nor an
“uninvited neddler.” Witnore, 495 U S. at 164.

Despite the governnent’s casual suggestion that sone
ot her nmenber of Padilla s famly mght serve as a next friend in
this case (Mot. to Dismss Am Pet. at 10; Respondents’ Reply in
Supp. of Mot. to Dismss Am Pet. at 7-8), there is no indication
here that any other nenber of Padilla s famly, unlike the
detainee’s father in Handi, w shes to assune that role in place

of Newman. The governnment cites several cases in which famly
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menbers have been granted next friend status, and argues,
extravagantly, that those cases show that “‘[n]ext friend
standing is typically reserved for those who have a cl ose,
personal relationship with a detainee — like a parent, spouse,
or sibling.” (Mdt. to Dismss Am Pet. at 9) Those cases stand
for no such principle. Rather, they involve for the nost part
capi tal defendants who have elected to forgo appeal s and whose
conpetence is in question. |In such cases, courts have permtted
famly menbers to intervene as next friends to seek stays of

execution. See, e.q., Vargas v. Lanbert, 159 F.3d 1161, 1168

(9th Cr. 1998) (nother had standing to seek stay of execution to

allow for hearing on son’s conpetency); In re Heidnik, 112 F.3d

105, 112 (3d Gr. 1997) (per curiam (daughter could serve as
next friend to stop father’s execution upon show ng he suffered
from paranoi d schi zophrenia). However, when inconpetence has not
been shown, courts have denied next friend status even to close

rel atives. See Brewer v. Lewis, 989 F.2d 1021, 1026 (9th Cr

1993) (nother did not have next friend standi ng because she
failed to show def endant was i nconpetent).

The governnent quotes selectively fromT.W by Enk v.

Brophy, 124 F.3d 893 (7th Cr. 1997), in an effort to show that a
next friend ordinarily should be a relative. However, the Court
was concerned in that case specifically with who should serve as

a next friend when the real party in interest was a mnor child.
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In such a case, it is obvious that:

ordinarily the eligibles will be confined to the
plaintiff’s parents, older siblings (if there are no
parents), or a conservator or other guardian, akin to a
trustee; that persons having only an ideol ogi cal stake
in the child s case are never eligible; but that if a
close relative is unavailable and the child has no
conflict-free general representative the court may
appoint a personal friend of the plaintiff or his
famly, a professional who has worked with the child,
or, in desperate circunstances, a stranger whomthe
court finds to be especially suitable to represent the
child s interests in the litigation.

Id. at 897. That case does not support the governnent’s
position here.
The governnent has infornmed nme that the Ninth Crcuit

recently decided Coalition of Cergy v. Bush, No. 02-55367, 2002

WL 31545359 (9th Cr. Nov. 18, 2002), but that case, involving a
group of self-appointed “clergy, |awers and | aw professors,” id.
at *1, presents the classic “intruder” and “uninvited neddl er”
scenario that Wiitnore found insufficient to confer standing.

See Whitnore, 495 U S. at 164. Coalition of dergy does not read

on this case.

Both sides refer to Lenhard v. WIff, 443 U S. 1306
(1979) (Rehnquist, Circuit Justice, in chanbers). There, Justice
Rehnqui st found it telling that a capital defendant’s famly
declined to join in the effort to secure further judicial review
of his sentence, and drew the inference that they felt the

def endant was conpetent to waive further proceedings and

therefore that the predi cate show ng of inconpetence necessary to
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permt a next friend petition when the detainee is accessible and
can act for hinself had not been made. |1d. at 1310. However, he
al so stated his view “that froma purely technical standpoint a
publ i ¢ defender nmay appear as ‘next friend” with as nuch
justification as the nother of [one or another capital
defendant].” 1d. As noted above, there is no issue of
conpetence in this case; the reason for seeking next friend
standing is inaccessibility, and the governnent has conceded
t hat .

There being no “technical” inpedinment to appointing a
| awyer to serve as next friend, it is not surprising that courts

have done so in appropriate cases. See, e.q., Mller ex rel.

Jones v. Stewart, 231 F.3d 1248 (9th Cr. 2000) (granting next

friend status to | awer seeking to stay execution and renmandi ng
for hearing on defendant’s conpetence); Ford v. Haley, 195 F.3d
603, 624 (11th G r. 1999) (recognizing that |awer who had
represented petitioner for years was as fit as a relative to

serve as next friend); In re Cockrum 867 F. Supp. 494, 495 (E. D

Tex. 1994) (condemmed prisoner was inconpetent; |awer who had
represented himearlier could serve as next friend). Although
Newman does not have the years-long relationship with Padilla
that the lawer in Ford had with her client, she has a sufficient
rel ati onship to overcone any suggestion that she is a nere

I nt er meddl| er pursui ng her own agenda.
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Newnman may act as next friend to Padilla here.

[11. TH S COURT' S JURI SDI CTI ON

The governnent argues as well that this action nust be
di smssed, or transferred to the District of South Carolina
because the only proper respondent in a case such as this is
Padilla s custodian; Padilla s only custodian is Marr, the
commander of the brig in South Carolina where Padilla is housed;
and she is not within this court’s jurisdiction. The governnent
has noved to dism ss the petition agai nst respondents other than
Marr. For the reasons set forth below, that notion is granted

with respect to the President and, nea sponte, as to Conmander

Marr, but is denied as to Secretary Runsfeld.

The governnent’s jurisdictional argument raises
subsidiary issues: who is the proper respondent in a case such as
this, whether this court has jurisdiction over that respondent,
and whether this case should be transferred to South Carolina.

A. Wio |s A Proper Respondent ?

As the governnent would have it, there is only one
proper respondent to a habeas corpus petition, and that is the
detainee’s “imediate, not ultimate, custodian.” (Mt. to
Dismiss Am Pet. at 11) The governnent points to | anguage in 28
U S . C 8 2242 directing that a petitioner “shall allege . . . the

name of the person who has custody over him” as well as |anguage
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in 28 U S.C. 8 2243, requiring that a wit or order to show cause
“shall be directed to the person having custody of the person
detained,” and providing that, “the person to whomthe wit is
directed shall be required to produce at the hearing the body of

t he person detained,” and argues, citing Vasquez v. Reno, 233

F.3d 688 (1st G r. 2000), that this |anguage “indicates that
there is only one proper respondent to a habeas petition,” id. at
693.

It is certainly true that in the usual habeas corpus
case brought by a federal prisoner, courts have held consistently
that the proper respondent is the warden of the prison where the

prisoner is held, not the Attorney General. See, e.q., Sanders

v. Bennett, 148 F.2d 19, 20 (D.C. Gr. 1945) (“But the Attorney
General is not the person directly responsible for the operation
of our federal penitentiaries. He is a supervising official
rather than a jailer. For that reason, the proper person to be
served in the ordinary case is the warden of the penitentiary in
whi ch the prisoner is confined rather than an official in

Washi ngton, D.C., who supervises the warden.”). The governnent
cites nunerous cases to the sane effect. (See Mot. to Disniss
Am Pet. at 15 n.6) Simlarly, as a general rule, the proper
respondent to a petition brought by a mlitary prisoner who
chal l enges a court martial conviction is the warden of the

facility where he is held. The governnent cites, for exanple,
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Monk v. Secretary of the Navy, 793 F.2d 364 (D.C. Cr. 1986),

where the Court held “that for purposes of the federal habeas
corpus statute, jurisdiction is proper only in the district in
which the i mediate, not the ultimte, custodian is |ocated,”
id. at 369.

However, what nakes the usual case usual is that the
petitioner is serving a sentence, and the |ist of those other
t han the warden who are responsible for his confinenment includes
only peopl e who have played particular and discrete roles in
confining him notably the prosecuting attorney and the
sent enci ng judge, and who no | onger have a substantial and
ongoing role in his continued confinenment. The warden becones
t he respondent of choice al nost by default. As discussed bel ow,
this is not the usual case.

The hint of a nore flexible approach in other than
usual cases may be found even in authority cited by the
governnent, involving prisoners who file 8 2241 petitions

chal l enging parole determnations. In Billiteri v. United States

Bd. of Parole, 541 F.2d 938 (2d Cr. 1976), although the Court

hel d that a prisoner denied parole should sue the prison warden,
not the Board of Parole, it added that a different concl usion
mght followif the petitioner were challenging a detention that
resulted froma parole violation

There are, to be sure, circunstances where a parole
board may properly be considered a custodi an for habeas
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cor pus purposes, e.g., after a prisoner has been

rel eased into its custody on parole, or arguably, when
the Board itself has caused a parolee to be detained
for violation of his parole.

Id. at 948 (citations omtted); see also Guerra v. Meese, 786
F.2d 414, 417 (D.C. Cr. 1986) (warden held to be the proper
respondent, but “[w] hen the appellees are paroled, if ever, the
Par ol e Conm ssion m ght then be considered their custodian,
wi thin the neaning of the habeas corpus statute”).

Padi |l a argues that this case is anal ogous to the

situation described in Billiteri, and cites Benet v. Soto, 850

F.2d 161 (3d Cir. 1988), where the Court held that the chair of
the board of parole was responsible for revocation of
petitioner’s parole, and that he, rather than the warden, was the
proper respondent for a petition brought under the anal ogous

Virgin Island habeas statute, id. at 163; see also MCoy v.

United States Bd. of Parole, 537 F.2d 962, 964-65 (8th Cir. 1976)

(Board of Parole, which issued warrant and | odged detai ner, and
not warden of detaining institution, is proper respondent).

O her courts dealing with parole have gone even further, and held
that a federal prisoner challenging the determ nation of his
parol e date nay nane the Parol e Conmm ssion as a respondent. See

Dunn v. United States Parole Comrin, 818 F.2d 742, 744 (10th Cr

1987) (per curiam (Parole Comm ssion, not warden, “may be
consi dered petitioner’s ‘custodian’ for purposes of a chall enge

to a parole decision under 28 U.S.C. 8§ 2241"); see also Msasi V.
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United States Parole Cormin, 835 F.2d 754, 755 n.1 (10th Cr

1987) (citing Dunn for the propriety of nam ng the Parole
Comm ssi on) .

In Ahrens v. dark, 335 U S. 188 (1948), the Suprene

Court left open the question of whether the Attorney General may
be naned as a respondent when an alien petitions under § 2241 to
chal | enge his detention pending deportation. After Ahrens, our
Court of Appeals has held out at |east the possibility that the
Attorney Ceneral mght be a proper respondent in petitions
brought by aliens detained in facilities of the Inmmgration and

Naturalization Service (“INS"). In Henderson v. INS, 157 F.3d

106 (2d Cir. 1998), the Court considered, but did not decide,
whet her the Attorney General could be a proper respondent in such
cases. Two of the petitioners in Henderson nanmed both the I NS
district director in Louisiana and the Attorney Ceneral as
respondents. 1d. at 122. Although the petitioners were not

| odged in Louisiana, they were seeking release fromdetainers

| odged by the INS district director in Louisiana. 1d. The
Henderson Court certified to the New York Court of Appeals the
guestion of whether the INS district director in Louisiana was
subject to New York long-armjurisdiction, id. at 124, and
although it did not rule on the propriety of nam ng the Attorney
Ceneral, did discuss that issue at sone |ength. The Court said

that “additional factors related to the unique role that the
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Attorney Ceneral plays in inmmgration matters may be taken to
suggest that she may be a proper respondent in alien habeas
cases.” 1d. at 125-26. The Court added that the Attorney
CGeneral “has the power to produce the petitioners, renmains the
ultimate deci sionmaker as to matters concerning the INS, and is
commonl y designated a respondent in these cases, even when
personal jurisdiction over the imedi ate custodian clearly lies.”
Id. at 126 (citations omitted). The Henderson Court took note of
the dictumin Billiteri, discussed above, see supra pp. 26-27, to
the effect that a parole board m ght be the proper respondent if
the board itself caused a parolee to be detained, and anal ogi zed
the parolee to the alien in that the Attorney General by her own
deci sion caused the alien to be detained. Henderson, 157 F. 3d at
126 n. 22 (discussing Billiteri, 541 F.2d at 948).

The Henderson Court al so acknowl edged argunents agai nst
nam ng the Attorney General, including that the INS district
director, rather than the Attorney General, exercised primry
control over petitioners, and that “Billiteri appears to bar the
designation of a higher authority (in that case, the parole
board) as a custodi an when a habeas petitioner is under the day-
to-day control of another custodian (such as the prison warden).”
Id. at 126-27. Although the Henderson Court acknow edged the
government’s concern that aliens could engage in forum shopping,

it noted “that traditional venue doctrines are fully applicable
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i n habeas suits” and these doctrines “if strictly applied, would
do much to prevent forum shopping.” 1d. at 127. Al though the
Court’s conclusion, in dictum appears before this discussion,
what the Court appears to have taken fromthese various
considerations is the following: “Hi storically, the question of
who is ‘the custodian,” and therefore the appropriate respondent
in a habeas suit, depends primarily on who has the power over the
petitioner and, as we will discuss below, on the conveni ence of
the parties and the court.” |d. at 122.7

O her cases, sone that concededly do not involve
I ncarcerated prisoners, but others that do, al so suggest that the
I ssue of who is the proper respondent is not always subject to a
formulaic answer, and may turn on the facts before the court.
Thus, in a case involving inactive reservists, the governnent

contested the petitioners’ attenpt to name the Secretaries of the

7 Both before and after Henderson, district courts in our
Circuit have divided on whether the Attorney Ceneral can be naned
a respondent in such actions. Conpare, e.qg., Lee v. Ashcroft,
216 F. Supp. 2d 51, 54 (E.D.N. Y. 2002) (Attorney General is
proper respondent), with, e.qg., Carvajal es-Cepeda v. Meissner,
966 F. Supp. 207, 209 (S.D.N. Y. 1997) (district director, not
Attorney Ceneral, is proper respondent). In Vasquez v. Reno, 233
F.3d 688 (1st Cir. 2000), the Court held that the Attorney
CGeneral is not the proper respondent, although it left open the
opposite possibility in “extraordi nary cases” such as a case
where a petitioner was held at an undi scl osed | ocation or one
which the INS spirited an alien fromone site to another in an
attenpt to manipulate jurisdiction.” 1d. at 696. Wthout nuch
di scussion, the Third Crcuit held in Yi v. Maugans, 24 F.3d 500
(3d Cir. 1994), that the warden and not the INS district director
is the custodian for habeas purposes in INS cases. 1d. at 507.

in
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Army and Air Force, arguing that only the “imedi ate cust odi an”

was the proper respondent. Eisel v. Sec’'y of the Arny, 477 F.2d

1251, 1254 (D.C. Cr. 1973). The Court declined to permt the
Secretary of the Arny or the Air Force to be naned as a
respondent, and enphasi zed the difference between the inactive
reservist situation and the case of an incarcerated prisoner, id.
at 1262, but dealt as follows wth the governnent’s “imedi ate
cust odi an” argunent:

[While the statute does provide that the action shal

be agai nst the “person having custody of the person

detained,” it does not define “custody” or specify who

t he person having “custody” will be. Nowhere does the

statute speak of an “imedi ate custodian” or intinate

that an action nmust necessarily be instituted in the

| ocation of such an “imedi ate custodian,” even if it

were possible to grant substance to the vague concept

of “imedi ate cust odi anship.”
Id. at 1258 (footnotes omtted). Moreover, in other armed forces
cases, courts have permitted the Secretaries of the Air Force and
the Navy to be naned as respondents. See Lantz v. Seamans, 504
F.2d 423 (2d Cir. 1974) (per curiam (upholding jurisdiction of

New York court over Secretary of the Air Force in case of

petitioning reservist); Carney v. Sec’'y of Def., 462 F.2d 606

(1st Gr. 1972) (Secretary of the Navy was proper respondent to
petition brought by Navy serviceman).

Finally, in Denjanjuk v. Meese, 784 F.2d 1114 (D.C
Cir. 1986) (Bork, J., in chanbers), Judge Bork dealt with a

petitioner seeking to avoid extradition who was being held at an
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undi scl osed | ocation. Judge Bork concluded that, “in these very
limted and special circunstances” the Attorney General would be
treated as the custodian and jurisdiction would lie in the D.C
Circuit alone. |[d. at 1116.

O the particular facts present here, the one that seens
to me to bear nost directly on the issue of who is a proper
respondent is the personal involvenment of the Cabinet-|evel
of ficial named as a respondent in the natter at hand. It was
Secretary Runsfeld who was charged by the President in the June 9
Order with detaining Padilla; it was plainly Secretary Runsfeld
who, in followi ng that order, sent Defense Departnent personnel
into this District to take custody of Padilla; it could only have
been Secretary Runsfeld, or his designee, who determ ned that
Padilla would be sent to the brig in South Carolina, as opposed to
a brig or stockade el sewhere; and, based on his own statenents
quot ed above, see supra pp. 13-15, it would appear to be Secretary
Runsfel d who deci des when and whether all that can be |earned from
Padi | | a has been | earned, and, at |east in part, when and whet her
t he danger he all egedly poses has passed. This |evel of persona
i nvol venent by a Cabinet-level officer in the matter at hand is,
so far as | can tell, unprecedented. Certainly, neither side, and
no am cus, has cited a case even renotely simlar in this respect.
How “limted,” Denjanjuk, 784 F.2d at 1116, these circunstances

may be -- that is, in how many other cases, if any, the Secretary
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of Defense may have such personal involvenent -- | know not.
However, when viewed in conparison to past cases, the

ci rcunmst ances present here seem at |east “very special.” 1d. On
these facts, the Secretary of Defense is the proper respondent.

As noted, Padilla has al so sued the President.

However, there are at |east two reasons why the President should
be dism ssed as a party: first, Padilla does not seemto be
seeking relief fromthe President; further, based on the
authority cited below, the question of whether the President can
be sued in this case raises issues this court should avoid if at
all possible, and it is certainly possible to avoid them here.

Al though it was the President who found that Padilla is
an eneny conbatant, and who signed the June 9 Order directing the
Secretary of Defense to take custody of him a comnmon-sense
assessnment suggests that it is now the Secretary of Defense who
deci des what happens to Padilla. Based on where Padilla is
housed -- in a naval brig in South Carolina -- and Secretary
Runsfeld’s own statenents as to the need to find out what Padilla
knows and to detain him because of the danger he presents to
national security, it is obviously Defense Departnent personnel
rat her than White House personnel who are interrogating Padill a,
eval uating the worth of any information he provides, and deci ding
what danger, if any, he may continue to pose. Thus, although the

June 9 Order directs the Secretary of Defense to take custody of
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Padilla, | do not interpret it to nean that the Secretary nust
hold Padilla until the President directs otherwise. Nor would I
conclude that if the Secretary were lawfully directed by a court
to release Padilla, he would refuse to do so on the basis of the
June 9 Order. It does not appear that the President has an
ongoi ng invol verrent in Padilla s custody, and therefore Padilla
does not appear to be seeking any relief fromthe President.
Therefore, on these facts, even assumng that this court can
direct the President to act, of which nore in a nonent, the
President is not a proper party.

Mor eover, the governnent has cited persuasive authority
to the effect that this court has no power to direct the
President to performan official act. (Mdt. to Dism ss Am Pet.
at 14) The relevant considerations are set forth in Franklin v.

Massachusetts, 505 U.S. 788 (1992), quoted bel ow, where the

plurality reversed a district court injunction directing the
President to recal cul ate the nunber of representatives of the
State of Massachusetts, and reasoned as foll ows:

While injunctive relief against executive officials

| i ke the Secretary of Commerce is wthin the courts’
power, see Youngstown Sheet & Tube Co. v. Sawer,
supra, the District Court’s grant of injunctive relief
agai nst the President hinself is extraordinary, and
shoul d have raised judicial eyebrows. W have |eft
open the question whether the President m ght be
subject to a judicial injunction requiring the
performance of a purely “mnisterial” duty,

M ssi ssippi v. Johnson, 4 Wall. 475, 498-499 (1867),
and we have held that the President may be subject to a
subpoena to provide information rel evant to an ongoi ng
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crimnal prosecution, United States v. N xon, 418 U. S
683, 694 (1974), but in general “this court has no

jurisdiction of a bill to enjoin the President in the
performance of his official duties.” M ssissippi v.
Johnson, supra, 4 Wall., at 501. At the threshold, the

District Court should have eval uated whet her injunctive
relief against the President was available, and, if

not, whether appellees’ injuries were nonethel ess
redressabl e.

For purposes of establishing standing,
however, we need not deci de whether injunctive relief
agai nst the President was appropriate because we
conclude that the injury alleged is likely to be
redressed by declaratory relief against the Secretary
al one.

Id. at 802-03. “A fundanental and |ongstanding principle of
judicial restraint requires that courts avoid reaching
constitutional questions in advance of the necessity of deciding

them” Lyng v. Northwest Indian Cenetery Protective Ass’'n, 485

U S 439, 445 (1988). In this case, as in Franklin, the
necessary relief, if any, may be secured by an order to the
Secretary al one, and the President can be dism ssed as a party.
There is no need to decide whether, were the facts otherw se, the
Presi dent too could be nanmed a respondent in a habeas corpus case
such as this.

Al t hough petitioner has named Conmmander Marr as a
respondent, he and am ci New York and National Crimnal Defense
Lawyers argue that she is not a necessary respondent in this case
because she takes her orders from Secretary Runsfeld and,
indirectly, from President Bush, and cannot produce Padilla in

viol ation of those orders w thout subjecting herself to a court
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martial. (Petitioners’ Reply to Mot. to Dismss Am Pet. at 22-
23) The government responds by pointing out that, “[n]o warden
of any penal facility possesses independent power to rel ease a
pri soner, yet wardens are universally designated as the proper
custodi ans in prisoner habeas cases.” (Respondents’ Reply in
Supp. of Mot. to Dismss Am Pet. at 18) This debate now seens
beside the point. | have already determ ned that Secretary
Runsfeld is a proper respondent, and there is nothing to indicate
that he cannot or would not direct Commander Marr to obey any

| awful order of this court, if necessary. Accordingly, the
petition will be dism ssed also as to Conmander Marr.

B. Territorial Jurisdiction

The habeas corpus statute, 28 U S. C. 8§ 2241(a) (2000),
permts the wit to be granted by district courts “within their
respective jurisdictions.” The governnent argues that this
phrase operates to limt the jurisdiction of the court to grant
the wit, beyond any linmts otherw se inposed by the Federal
Rul es of G vil Procedure, and requires, at a mninmm that the
respondent be physically present within this District in order
for the court to grant relief. (Mt. to Dismss at 17;
Respondents’ Reply in Supp. of Mot. to Dismss Am Pet. at 22)
However, for the reasons set forth below, the governnment’s
reading of the statute is inconsistent with governing authority,

and this court may grant relief under the statute if relief is
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ot herw se warr ant ed.
The subj ect phrase — “within their respective
jurisdictions” — was read initially by the Suprenme Court in

Ahrens v. Cark, 335 U.S. 188 (1948), to require that a

petitioner be physically present within the geographi c boundaries
of the district before a petition could be heard. However, the

Court did away with that requirenent in Braden v. 30th Judici al

Crcuit Court, 410 U. S. 484 (1973), where it held that a prisoner

confined in an Al abama state prison following a felony conviction
coul d seek habeas corpus relief in Kentucky to attack an

i ndi ct ment pending there, reasoning that in enforcing a Kentucky
detai ner, the Al abama warden was acting sinply as the agent of
the state of Kentucky, which was the real custodian. The Court
sai d:

Read literally, the | anguage of 8§ 2241(a) requires

not hing nore than that the court issuing the wit have
jurisdiction over the custodian. So long as the
custodi an can be reached by service of process, the
court can issue a wit “within its jurisdiction”
requiring that the prisoner be brought before the court
for a hearing on his claim or requiring that he be

rel eased outright fromcustody, even if the prisoner
himself is confined outside the court’s territorial
jurisdiction.

Id. at 495. |In Henderson v. INS, 157 F.3d 106 (2d Cr. 1998),

the Second Circuit relied on Braden for the proposition that a
New York district court would have jurisdiction to hear the §
2241 petitions of detained aliens so long as it had jurisdiction

over the petitioners’ custodian through New York’s | ong-arm
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statute, NY. CP.L.R 8 302(a)(1) (MKinney 1990): “A court has
personal jurisdiction in a habeas case ‘so |long as the custodi an

can be reached by service of process. Id. at 122 (quoting
Braden, 410 U.S. at 495). The Henderson Court then certified to
the New York Court of Appeals the question of whether New York’s
| ong-arm statute reached the INS district director in Louisiana,
where the Henderson petitioners were detained. That Court
declined to answer the question, and the parties then resol ved
the cases am cably. See Yesil v. Reno, 175 F.3d 287 (2d G r
1999) (per curiam. The Second Crcuit has not considered the

i ssue since.

However, before Henderson, in US. ex rel. Sero v.

Preiser, 506 F.2d 1115 (2d Cr. 1974), the Second Circuit had
occasion to consider the reach of a district court’s jurisdiction
under 8 2241(a) when it construed 8 2241(d), which directs that
in a state having nore than one district, a habeas petition from
a prisoner in state custody pursuant to a state conviction be
filed in either the district of conviction or the district of
confinement, with the district courts involved then having

di scretion to transfer the case as they deem necessary. The
Court noted that both the enactnment of 8 2241(d) in 1966, and the
Suprene Court’s decision in Braden, were intended to undo the
damage caused by Ahrens, and said, based on both Braden and the

statute itself, that it nmade sense to read § 2241(d) as a
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provi sion fixing venue rather than jurisdiction. The Court
reasoned in part as follows: “If the original jurisdictional
grant in § 2241(a) was to be construed as coextensive with the
scope of service of process, see Fed. R G v.P. 4(f), then a
jurisdictional reading of § 2241(d) woul d render that subsection
nerely repetitious.” 1d. The Court’s view that 8§ 2241(a) was
“coextensive with the scope of service of process” foll owed, at
least in part, fromits readi ng of Braden

Bot h before and after Henderson, several district
courts in this Grcuit have held that if a respondent can be
reached through the forumstate’s |ong-armstatute, the court has

jurisdiction to hear the petition, see, e.qg., Barton v. Ashcroft,

152 F. Supp. 2d 235, 239 (D. Conn. 2001); Perez v. Reno, No. 97
Cv. 6712, 2000 W. 686369, at *3 (S.D.N. Y. May 25, 2000); as has

a district court in the Sixth Grcuit, see Roman v. Ashcroft, 162

F. Supp. 2d 755, 758 (N.D. Chio 2001).

The governnent disagrees with those cases, and argues
t hat habeas corpus jurisdiction is different. It notes that 28
U S . C 8 1391(e), which provides for nationw de service of
process on federal officials, does not apply in habeas corpus
proceedi ngs, and argues that Braden did nothing to change what
t he governnent perceives as the requirenment that the custodian in
habeas cases involving incarcerated prisoners be |located within

the district where the petition is filed. Padilla does not
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assert that 8 1391(e) does so apply, but sinply that a district
court can exercise long-armjurisdiction if the facts otherw se
so warrant, even without resort to 8 1391(e). See Perez, 2000 W
686369, at *3 (acknow edging that 28 U.S.C. § 1391(e) does not
apply, but exercising jurisdiction over out-of-state respondent

t hrough New York’s |l ong-arm statute).

It is not only Henderson, which | recogni ze assuned
nore than held that New York’s long-arm statute can provide the
basis for personal jurisdiction over habeas corpus respondents,
and the above-cited cases, which are not binding authority, that
cut agai nst the government’s readi ng of Braden and therefore
against its position here. The Suprene Court cases that
ant edated Braden provide a context for that case that undercuts
t he governnent’s position.

One such case, relied on by the governnent, is

Schl anger v. Seamans, 401 U.S. 487 (1971), where the petitioner,

a serviceman on “perm ssive tenporary duty” attending school in
Arizona, sued in Arizona alleging that his enlistnment contract
had been breached. He naned as respondents the Secretary of the
Air Force, the conmander of Mdody Air Force Base, in Ceorgia, to
whi ch he had been assigned, and the commander of the ROTC program
at the school he was attending. The Court framed the issue as
follows: “The question in the instant case is whether any

custodi an, or one in the chain of conmand, as well as the person
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detai ned, nust be in the territorial jurisdiction of the court.”
Id. at 489. The Court concluded that it was the conmander of the
Ceorgi a base who was the proper custodian, and therefore, “the
District Court in Arizona has no custodi an agai nst whomits wit
can run . . . . [T]he absence of the custodian is fatal to the

jurisdiction of the Arizona District Court.” [d. at 491.

However, a year later, in Strait v. Laird, 406 U S. 341

(1972), the Court considered the petition of an inactive Arny
reservi st whose contact with the Arny had occurred in California
but whose “noni nal commandi ng officer” was at a record-keeping
center in Indiana. 1d. at 342. The Court recognized its prior
hol ding “in Schlanger that the presence of the ‘custodian’ within
the territorial jurisdiction of the District Court was a sine qua
non,” id. at 343, but added: “The jurisdictional defect in
Schl anger, however, was not nerely the physical absence of the
Commander of Mdody AFB fromthe District of Arizona, but the
total lack of formal contacts between Schl anger and the mlitary
in that district,” id. at 344. Referring to Strait’s conmandi ng
officer in Indiana, the Court said:

Strait’s situation is far different. H's nom na

custodi an, unlike Schl anger’s, has enlisted the aid and

directed the activities of armed forces personnel in

California in his dealings with Strait. Indeed, in the

course of Strait’s enlistnent, virtually every face-to-

face contact between himand the mlitary has taken

place in California. 1In the face of this record, to

say that Strait’s custodian is anenable to process only

in Indiana — or wherever the Arny chooses to | ocate
its recordkeeping center — would be to exalt fiction
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over reality.
Id. (citation omtted). The Court concluded that “Strait’s
commandi ng officer is ‘present’ in California through the
officers in the hierarchy of command who processed this
serviceman' s application for discharge.” 1d. at 345. Further,

the Court cited and explicitly endorsed in Strait, id. at 344-45,

the Second Circuit’s decision in Arlen v. Laird, 451 F.2d 684 (2d

Cir. 1971), where that Court permtted a petition to be filed in
New York by an inactive reservist residing there, even though his
nom nal commandi ng of ficer was |ocated in Indiana. The Second
Circuit rejected what it called the “limted interpretation of

Schl anger,” id. at 686, and concluded that Schlanger did not

preclude a district court “with jurisdiction over the territory
I n which an unattached reservist is in custody and in which he
reside and works, fromentertaining his petition for habeas
corpus solely because his nom nal ‘comandi ng officer’ is not
physically present in the jurisdiction,” id. Thus, in Strait,
i nstead of focusing on whether the custodian was physically
present within the district, the Court |ooked at the contacts the
custodian had with the district.

Further, in Strait, the Court relegated to a footnote
the i ssue of whether such “presence” could suffice for persona
jurisdiction, calling that conclusion “well|l settled.” 1d. at 346

n. 2.
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The governnent would read narrowmy the Court’s
reference in Braden to service of process, when it said that,
“[s]o long as the custodian can be reached by service of process,
the court can issue a wit ‘“within its jurisdiction ,” Braden,
410 U. S. at 495 (quoting 28 U S.C. 8§ 2241(a)), by referring to
the concluding lines of the case:

Since the petitioner’s absence fromthe Wstern
District of Kentucky did not deprive the court of
jurisdiction, and since the respondent was properly
served in that district, see Strait v. Laird, 406 U S.
341 (1972); Schlanger v. Seamans, 401 U.S. 487 (1971),

the court below erred in ordering the dism ssal of the
petition on jurisdictional grounds.

Id. at 500. The governnent reads the phrase, “the respondent was
properly served in that district” to nmean that Braden's reference
to reaching a custodi an through service of process did not
“contenpl ate service outside a district court’s territorial
jurisdiction.” (Respondents’ Reply in Supp. of Mdt. to Disniss
Am Pet. at 22) However, the Braden Court cited both Schl anger
and Strait as authority to support the statenent that “respondent
was properly served in that district.” Cbviously, that
respondent in Braden was properly served within the district

where that case was filed was sufficient to confer personal

jurisdiction, but Strait, which the Braden Court itself also
cites, shows that it was not al so necessary.
The governnent cites |anguage in several cases in the

First, Sixth, Eighth, Ninth and District of Colunbia Grcuits,
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some of which have al ready been di scussed above, to the effect
that a respondent in a habeas corpus case nmust be physically
present within the district where the petition is brought.?® |
have exam ned t hose cases, which involve either the usua

pri soner habeas scenario treated above, or otherwi se fit
confortably within the pattern of the other cases discussed
above. | do not believe any of themread on the facts present
here, and it would | engthen this already |engthy opinion unduly
to distinguish each of themin detail. For the above reasons, as
| read Braden, there is nothing in 28 U S.C. § 2241(a) to prevent
this court fromexercising jurisdiction over Padilla s petition,
particularly if New York’s |l ong-arm statute authorizes such
exercise. For the sane reasons, | believe this reading is
confirmed by Henderson. To the extent any of the out-of-circuit
cases the governnent cites nay bear on this case, such authority

is to be treated as persuasive but not binding, see, e.qg., Pireno

v. NY. State Chiropractic Ass’n., 650 F.2d 387, 395 n. 13 (2d

Cr. 1981), and, for the above reasons, | respectfully differ

¥ Those cases are: Malone v. Calderon, 165 F.3d 1234, 1237
(9th Gr. 1999); Yi v. Maugans, 24 F.3d 500, 507 (3d Cr. 1994);
Dunne v. Henman, 875 F.2d 244, 249 (9th G r. 1989); Mnk, 793
F.2d at 369; Querra, 786 F.2d at 417; Wight v. United States Bd.

of Parole, 557 F.2d 74, 77 (6th Gr. 1977); Gavink v. United
States, 549 F.2d 1152, 1154 (8th Cr. 1977); United States v.

Cl i nkenbeard, 542 F.2d 59, 60 (8th Cr. 1976); United States v.
D Russo, 535 F.2d 673, 676 (1st Cr. 1976); Lee v. United States,
501 F.2d 494, 501 (8th Cir. 1974); Sholars v. Mtter, 491 F.2d
279, 281 (9th Cr. 1974); United States v. Sparrow, 463 F.2d
1215, 1216 (7th Gr. 1972).
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fromthe reasoning in any such cases.

C. Personal Jurisdiction

The question of whether New York’'s |ong-arm statute,
N.Y. CP.L.R 8 302(a)(1) (MKinney 1990), reaches Secretary
Runsfeld is not conplex. That section permts a court in New
York to exercise personal jurisdiction, “[a]s to a cause of
action arising fromany of the acts enunerated” therein, “over
any non-domciliary . . . who in person or through an agent
transacts any business within the state.” [d. The statute's
“reference to ‘business’ is read broadly as ‘ purposeful
activities,” without any limtation to commercial transactions.”

Perez, 2000 W. 686369, at *3 (citing Madden v. International

Ass’n of Heat and Frost |Insul ators and Asbestos Workers, 889 F

Supp. 707, 710 (S.D.N. Y. 1995)). Section 302(a)(1l) is a “single
act statute”: only one transaction is needed to confer
jurisdiction, so long as the defendant’s activities were

pur poseful and there is a substantial relationship between those

activities and the claimin suit. See Kreutter v. MFadden G|

Corp., 71 N.Y.2d 460, 467, 527 N Y.S. 2d 195, 198-99 (1988).

Here, Secretary Runsfeld was directed by the President on June 9
to take custody of Padilla, and, as noted, the governnent has
acknow edged that agents of the Departnent of Defense cane into
this district that day and did so. (Tr. of 6/11/02 at 7; see

also Tr. of 7/31/02 at 17) That conduct, through agents, is
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sufficient to confer jurisdiction over Secretary Runsfeld. There
is no denial of due process in finding personal jurisdiction
under these circunstances.

D. Transfer to South Carolina

The governnent has noved in the alternative to transfer
this case to the District of South Carolina. The principal
argunments for transfer relate to issues already covered —-
principally, who is the proper respondent and whet her this court
has jurisdiction over that respondent and otherw se can hear this
case. Those issues have been resolved in a way that favors
keepi ng the case here.

Further, Padilla s |awers are here, and Newman was
here working to secure his rel ease before he was taken to South
Carolina. As a result of his having sent his agents into this
district to take custody of Padilla, the Secretary can be reached
t hrough process issued by this court. Thus, he toois, in a
legal if not quite a physical sense, here. Conmmander Marr is not
here, but for reasons already explained there is no need that she
be present in the jurisdiction where the action is pending. For
current purposes, the Secretary will suffice. It may be, as set
forth below, that it will be necessary for counsel to confer
briefly with Padilla, which would entail a trip to South
Carolina. However, as between taking a brief trip to South

Carolina to confer with their client, and litigating the case in
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Sout h Carolina, the conveni ence of counsel is served by keeping
the case here. Insofar as the above cases suggest that

consi derations of convenience and practicality are rel evant, see
Henderson, 157 F.3d at 122, those considerations are served by
keepi ng the case here. The governnent’s notion to transfer the

case to South Carolina therefore is deni ed.

V. THE LAWFULNESS OF PADI LLA" S DETENTI ON

The basic question dividing the parties is whether
Padilla is |lawfully detained. Like the question of whether this
court has jurisdiction, that basic question unfolds into
subsi diary questions: Does the President have the authority to
desi gnate as an eneny conbatant an Anerican citizen captured on
American soil, and, through the Secretary of Defense, to detain
himfor the duration of armed conflict with al Qaeda? |If so, can
t he President exercise that authority without violating 18 U. S. C

§ 4001(a),® which bars the detention of Anerican citizens “except

’ Padilla argues also that his detention by the mlitary
viol ates the Posse Comitatus Act, codified at 18 U S.C. 8§ 1385.
That statute makes it unlawful to use the mlitary “as a posse
comtatus or otherwi se to execute the laws.” First, it is
guesti onabl e whether that statute is enforceable in a habeas
corpus proceeding to secure release fromcustody. Cf. Robinson
v. Overseas Mlitary Sales Corp., 21 F.3d 502, 511 (2d G r. 1994)
(no private right of action to enforce Posse Comtatus Act).
Moreover, the statute bars use of the mlitary in civilian | aw
enforcenent. See United States v. Mullin, 178 F.3d 334, 342 (5th
Cr. 1999) (“The [Posse Comtatus] Act is designed to restrict
mlitary involvenent in civilian |aw enforcenent.”). Padilla is
not being detained by the mlitary in order to execute a civilian
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pursuant to an Act of Congress”? 18 U S.C. § 4001(a) (2000). |If
so, by whatever standard this court nust apply -- itself a
separate issue -- is the evidence adduced by the governnent
sufficient to justify the detention of Padilla? As was true of

t he questions underlying the issue of jurisdiction, each of those
guestions subsumes its own set of questions.

For the reasons set forth below, the answer to the
first two of those questions is yes; a definitive answer to the
third of those questions nmust await a further subm ssion from
Padi |l a, should he choose to make one, although the court wll
exam ne only whether there was sonme evidence to support the
President’s finding, and whether that evidence has been nooted by
events subsequent to Padilla s detention.

A. The President’s Authority To O der That Padill a Be Detai ned As

An_ Eneny Conbat ant

Nei ther Padilla nor any of the amci denies directly
the authority of the President to order the seizure and detention
of eneny conbatants in a tine of war. Rather, they seek to

di stinguish this case fromcases in which the President nmay nake

law or for violating a civilian law, notw thstanding that his

al | eged conduct may in fact violate one or nore such laws. He is
bei ng detained in order to interrogate himabout the unlaw ul
organi zation with which he is said to be affiliated and with
which the mlitary is in active conbat, and to prevent himfrom
becom ng reaffiliated with that organi zation. Therefore, his
detention by the mlitary does not violate the Posse Comtatus
Act .
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such an order on the grounds that this is not a tine of war, and
therefore the President may not use his powers as Conmander in
Chief or apply the laws of war to Padilla, and that Padilla in
any event nust be treated differently because he is an Anerican
citizen captured on Anerican soil where the courts are
functi oni ng.

The claimby petitioner and the amci that this is not
atime of war has two prongs: First, because Congress did not
decl are war on Afghani stan, the only nation state agai nst which
United States forces have taken direct action, the neasures

sanctioned during declared wars, principally in Ex Parte Quirin,

317 U.S. 1 (1942), discussed below, are not avail able here.
Second, because the current conflict is with al Qaeda, which is
essentially an international crimnal organization that |acks
cl ear corporeal definition, the conflict can have no cl ear end,
and thus the detention of eneny conbatants is potentially
indefinite and therefore unconstitutional. For the reasons

di scussed bel ow, neither prong of the argunent w thstands
scrutiny.

The first prong of the argunent -- that we are not in a
war and that only Congress can declare war — does not engage the
real issue in this case, which concerns what powers the President
may exercise in the present circunstances. Even assumng that a

court can pronounce when a “war” exists, in the sense in which
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that word is used in the Constitution, cf. Bas v. Tingy, 4 US.

(4 Dall.) 37, 42 (1800) (determ ning whether France, with which
the United States had engaged in an undecl ared naval war, was an
“eneny” within the neaning of a prize statute, but noting that
whet her there was a war in a constitutional sense was irrelevant:
“Besides, it may be asked, why should the rate of sal vage be
different in such a war as the present, fromthe salvage in a war
nore solem [i.e., declared] or general ?”), a formal declaration
of war is not necessary in order for the executive to exercise
its constitutional authority to prosecute an arned conflict —-
particul arly when, as on Septenber 11, the United States is

attacked. In The Prize Cases, 67 U S. (2 Black) 635 (1862), the

Suprene Court rejected a challenge to the President’s authority
to i npose a bl ockade on the secessionist states — an act of war
—- when there had been no declaration of war. The Court

acknow edged that the President “has no power to initiate or
declare a war.” 1d. at 668. However, the Court recognized al so
that “war nmay exist wi thout a declaration on either side,” id.,
and that when the acts of another country inpose a war on the
United States, the President “does not initiate that war, but is
bound to accept the challenge without waiting for any speci al

| egislative authority,” id. The Court nmade it plain that what
mlitary neasures were necessary was a political and not a

judicial decision: “Wiether the President in fulfilling his
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duties, as Commander-in-chief, in suppressing an insurrection,
has met with such arned hostile resistance, and a civil war of
such alarm ng proportions as will conpel himto accord to them
the character of belligerents, is a question to be decided by
him and this Court nust be governed by the decisions and acts of
the political departnment of the Governnment to which this power
was entrusted.” 1d. at 670. It was the President, and not the
Court, who:

nmust determ ne what degree of force the crisis denmands.

The proclamation of blockade is itself official and

concl usive evidence to the Court that a state of war

exi sted whi ch demanded and aut horized a recourse to

such a nmeasure, under the circunstances peculiar to the

case.

Id. Here, | agree conpletely with Judge Sil berman who, after

exam ning and quoting from The Prize Cases, wote as foll ows:

| read the Prize Cases to stand for the proposition
that the President has independent authority to repel
aggressive acts by third parties even wthout specific
congressi onal authorization, and courts may not review
the |l evel of force sel ected.

Canpbell v. dinton, 203 F.3d 19, 27 (D.C. Gr. 2000) (Silberman

J., concurring); see also Johnson v. Eisentrager, 339 U S. 763,

789 (1950) (“Certainly it is not the function of the Judiciary to
entertain private litigation . . . which challenges the legality,
wi sdom or the propriety of the Comrmander-in-Chief in sending our
arnmed forces abroad or to any particular region.”); Freeborn v.

The Protector, 79 U. S. (12 Wall.) 700, 702 (1871) (treating

executive proclamati ons as concl usi ve evidence of when the G vil
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War began and ended); Martin v. Mtt, 25 U S (12 Weat.) 19, 30

(1827) (Story, J.) (“W are all of opinion, that the authority to
deci de whet her the exigency has arisen, belongs exclusively to
the President, and that his decision is conclusive upon all other
persons.”).

The conclusion that the President nmay exercise his
powers as Comrander in Chief without a declaration of war is
borne out not only by |egal precedent, but also by even the
bri efest contenplation of our history. Wen one considers the
sheer nunber of mlitary canpai gns undertaken during this
country’s history, declarations of war are the exception rather
than the rule, beginning with the undecl ared but Congressionally
aut hori zed naval war against France in the 1790's referred to in

Bas v. Tingy, cited above. Taking into account only the nodern

era, the last declared war was Wrld War 1. Since then, this
country has fought the Korean War, the Viet Nam War, the Persian
@ul f War, and the Kosovo bonbi ng canpai gn, as well as other
mlitary engagenents in Lebanon, Haiti, Genada and Somalia, to
cite a random and by no neans exhaustive list, with no appellate
authority holding that a declaration of war was necessary. Wen
confronted wwth challenges to the Viet Nam War, several appellate
courts held specifically that no declaration of war was

necessary. See, e.qg., Mtchell v. Laird, 488 F.2d 611, 613-14

(D.C. Gr. 1973); Mssachusetts v. Laird, 451 F.2d 26, 31-32 (1st
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Cr. 1971); Olando v. Laird, 443 F.2d 1039, 1043 (2d Cr. 1971).

Further, even if Congressional authorization were
deened necessary, the Joint Resolution, passed by both houses of
Congress, authorizes the President to use necessary and
appropriate force in order, anmong other things, “to prevent any
future acts of international terrorismagainst the United
States,” and thereby engages the President’s full powers as
Commander in Chief. Authorization for Use of MIlitary Force §
2(a).

The | aws of war thensel ves, which the President has

i nvoked as to Padilla, apply regardless of whether or not a war
has been declared. Wat is sonetines referred to as the Third
Geneva Convention -- Geneva Convention Relative to the Treatnent
of Prisoners of War (“GPW), Aug. 12, 1949, 6 U S. T. 3316, 75
UNT.S 135, to which the United States is a party and which

t heref ore under the Supremacy C ause has the force of donestic
law, 1° states that it applies, “to all cases of declared war or
any other state of arned conflict.” GPW art. 2.

The question of when the conflict with al Qaeda may end

is one that need not be addressed. So |long as Anerican troops

remain on the ground in Afghani stan and Pakistan in conbat with

" See U.S. Const. Art. VI, 8 2 (“This Constitution, and the
| aws of the United States which shall be made in pursuance
thereof; and all Treaties nade, or which shall be nade, under the
authority of the United States, shall be the suprenme Law of the
Land . . . .7").
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and pursuit of al Qaeda fighters, there is no basis for
contradicting the President’s repeated assertions that the

conflict has not ended. See Ludecke v. Watkins, 335 U S. 160,

167-69 (1948) (deferring to the President’s position that a state
of war continued to exist despite Germany’ s surrender to the
Allies). At sone point in the future, when operations agai nst al
Qaeda fighters end, or the operational capacity of al Qaeda is
effectively destroyed, there may be occasion to debate the
|l egality of continuing to hold prisoners based on their
connection to al Qaeda, assum ng such prisoners continue to be
held at that tinme. See id. at 169 (“Wether and when it would be
open to this Court to find that a war though nerely formally kept
alive had in fact ended, is a question too fraught with gravity
even to be adequately fornul ated when not conpelled.”).

To the extent petitioner and the ami ci are suggesting
t hat because the period of Padilla s detention is, at this
nonent, indefinite, it is therefore perpetual, and therefore
illegal, the argunment is illogical. Moreover, insofar as the
argunent assunes that indefinite confinenment of one not convicted
of a crine is per se unconstitutional, that assunption is sinply
wrong. |In Kansas v. Hendricks, 521 U S. 346 (1997), the Court
uphel d Kansas’s Sexually Violent Predator Act, providing for
civil commtnment of those who, due to “nental abnormality” or

“personal ity disorder” are likely to commt sexually predatory
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acts. Rejecting the argunent that the statute inposed crim nal
sanctions in the guise of a civil renedy, the Court noted that
“conmi tment under the Act does not inplicate either of the two
primary objectives of crimnal punishment: retribution or
deterrence.” 1d. at 361-62. The Court found that the statute
was not retributive “because it does not affix culpability for
prior crimnal conduct,” id. at 362, and that it was not intended
as a deterrent because the targets of the statute were “unlikely
to be deterred by the threat of confinenent,” id. at 362-63. See

also United States v. Salerno, 481 U. S. 739, 748 (1987) (“We have

repeatedly held that the Governnent’s regulatory interest in
comunity safety can, in appropriate circunstances, outweigh an
individual s liberty interest. For exanple, in tinmes of war and
insurrection, when society’'s interest is at its peak, the
Government may detain individuals whomthe Governnent believes to

be dangerous.”); Myer v. Peabody, 212 U. S. 78, 84 (1909)

(uphol ding the detention of a union president w thout charge
during an insurrection, reasoning: “Such arrests are not
necessarily for punishnent but are by way of precaution, to
prevent the exercise of hostile power”). To be sure, the
standard of proof in sone of those cases may wel |l have been

hi gher than the standard ultinmately will be found to be in this
case, but the point is that there is no per se ban.

The Court recently raised constitutional doubts as to

55



the perm ssible I ength of preventive detention when it considered
a case involving aliens awaiting deportation, and therefore read
the governing statute to limt such detention to the tinme
reasonably necessary to secure the alien’ s renoval, with six

nmont hs presunmed as a reasonable limt. Zadvydas v. Davis, 533

US 678, 691-97, 701 (2001). However, even while doing so, the

Court was careful to point out that the case before it did not

i nvolve “terrorismor other special circunstances where speci al

argunments m ght be made for fornms of preventive detention and for

hei ght ened deference to the judgnents of the political branches

with respect to matters of national security.” 1d. at 696
Further, the notion that a court nust be able now to

define conditions under which the current conflict will be

declared to be over, and presumably open its doors to parties who

may wish to litigate before the fact what those conditions m ght

be, defies the basic concept of Article Il jurisdiction.

Federal courts, it will be recalled, are not pernmitted to deal

wi th any but actual “cases” and “controversies,” U S. Const.,

art. 111, 8 2, as opposed to those disputes that live only on the

agendas of interested parties. Wen and if the tine cones that

Padilla can credibly claimthat he has been detai ned too | ong,

whet her due to the sheer duration of his confinenent or the

di m nution or outright cessation of hostilities, the issue of how

and whet her such a claimcan be adjudicated will have to be

56



faced. | do not understand Padilla to be making that claimnow,
and therefore see no need to face that issue now.

Padilla and the am ci challenge the President’s
authority to declare himan eneny conbatant, and to apply to him
the laws of war, citing his American citizenship and his capture
on Anerican soil at a time when the courts were functioning.
Before exam ning directly the issue of the President’s authority,
it is necessary to exam ne what the designation “eneny conbatant”
means in this case. The |aws of war draw a fundanent al
di stinction between | awful and unl awful conmbatants. Lawf ul
conbatants may be held as prisoners of war, but are immune from
crimnal prosecution by their captors for belligerent acts that

do not constitute war crines. See United States v. Lindh, 212 F

Supp. 2d 541, 553 (E.D. Va. 2002) (citing numerous authorities);
GPW art. 87.
Four criteria generally determ ne the conditions an
armed force and its nenbers nmust neet in order to be considered
| awf ul conbat ants:
(1) To be comranded by a person responsible for his
subordi nates; (2) To have a fixed distinctive enblem
recogni zabl e at a distance; (3) To carry arns openly;
and (4) To conduct their operations in accordance with
the | aws and customs of War.

Conventi on Respecting the Laws and Custons of War on Land, with

Annex of Regul ations, Cct. 18, 1907, Annex art. 1, 36 Stat. 2277,

T.S. No. 539 (Jan. 26, 1910) (the "“Hague Convention” and the
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“Hague Regul ations”). Those who do not neet those criteria,
I ncl udi ng saboteurs and guerrillas, nmay not claimprisoner of war

status. See Quirin, 317 U S. at 31 (citing authorities for the

proposition that unlawful conbatants are “offenders agai nst the
| aw of war” and may be tried by mlitary tribunals).

The Third Geneva Convention, referred to above,
reaffirnmed the distinction between | awful and unl awf ul
conbatants. Article 4 of that treaty uses the sane standards as
t he Hague Regul ations for distinguishing who nust be treated as a
pri soner of war fromwho enjoys no such protection. See GPW
art. 4(2). Although in the past unlawful conbatants were often
summarily executed, such Draconi an neasures have not prevailed in
nodern tines in what sone still refer to wthout enbarrassnent as

the civilized world. See Manual of Mlitary Law 242 (British War

Ofice 1914) (“No law authorizes [officers] to have [any disarned
eneny] shot without trial; and international |aw forbids sumary

execution absolutely.”).* Rather, as recognized in Qurin,

" However, when they did prevail, in the practices of German
troops during World War |1, who often shot partisans summarily,
certain of those tried after that war were found to have a valid
def ense based on the unlawful status of their victins. In one
trial of Axis officials accused of nmurdering captured parti sans
i n the Bal kans, the Court wote: “The [partisan] bands . . . wth
which we are dealing in this case were not shown by satisfactory
evidence to have net the requirenents [for | awful conbatant
status]. This neans, of course, that captured nenbers of these
unl awf ul groups were not entitled to be treated as prisoners of
war. No crine can be properly charged agai nst the defendants for
the killing of such captured nenbers of the resistance forces,
they being franc-tireurs [another term for unlawful conbatants,
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unl awf ul conbatants generally have been tried by mlitary
comm ssions. Quirin, 317 U.S. at 35. They are not entitled to
pri soner of war status, either as a matter of logic or as a
matter of |aw under the Third Geneva Convention. It is not that
the Third Geneva Convention authorizes particular treatnent for
or confinenent of unlawful conbatants; it is sinply that that
convention does not protect them

Al t hough unl awf ul conbatants, unlike prisoners of war,
may be tried and punished by mlitary tribunals, there is no
basis to inpose a requirenent that they be punished. Rather,
their detention for the duration of hostilities is supportable --
again, logically and legally -- on the sane ground that the
detention of prisoners of war is supportable: to prevent them
fromrejoining the eneny. Under the Third Geneva Convention, the
recogni zed purpose of confinenent during an ongoing conflict is
“to prevent mlitary personnel fromtaking up arns once again

agai nst the captor state.” I1CRC, Commentary on the Geneva

Conventions of 12 August 1949, Geneva Convention Ill Relative to

the Treatnment of Prisoners of War 547 (1960). Thus, Article 118

of the Third Geneva Convention provides, as to rel ease of

prisoners, only that “[p]risoners of war shall be rel eased and

dating fromthe Franco-Prussian War, when irregular French
fighters captured by Prussian soldiers were summarily executed].”
The Hostages Trial: Trial of WlhelmList and G hers (Case No.
47), 8 L. Rpts. of Trials of War CGrimnals 34, 57 (U N War
Crimes Conmin 1948).
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repatriated without delay after the cessation of active
hostilities.” GPW art. 118.

As noted, in the June 9 Order, the President designated
Padilla an “eneny conbatant” based on his all eged associ ation
with al Qaeda and on an alleged plan undertaken as part of that
association. See supra p. 9. The point of the protracted
di scussion i nmedi ately above is sinply to support what should be
an obvi ous concl usion: when the President designated Padilla an

“eneny conbatant,” he necessarily neant that Padilla was an
unl awf ul conbatant, acting as an associate of a terrorist

or gani zati on whose operations do not neet the four criteria
necessary to confer |awful conbatant status on its nenbers and

adherents. See Ruth Wdgwood, Al Qaeda, Terrorism and Mlitary

Commi ssions, 96 Am J. Int’| L. 328, 335 (2002) (“Al Qaeda has

failed to fulfill four prerequisites of lawful belligerency.”);

see also Qirin, 317 U.S. at 31 (describing an unl awful conbatant

as, inter alia, one “who wi thout uniform cones secretly through
the lines for the purpose of wagi ng war by destruction of life or
property”). Indeed, even the Taliban mlitia, who appear at
| east to have acted in behalf of a governnment in Afghanistan
were found by Judge Ellis in Lindh not to qualify for |awful
conbatant status. Lindh, 212 F. Supp. 2d at 557-58.

That brings us to the central issue presented in this

case: whether the President has the authority to designate as an
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unl awf ul conbatant an American citizen, captured on Anerican
soil, and to detain himw thout trial. Padilla and the am ci
argue that, regardless of what treatnent is permtted under the
Third Geneva Convention and ot herwi se for unlawful conbatants,
the Constitution forbids indefinite detention of a citizen
captured on Anmerican soil so long as “the courts are open and

their process unobstructed,” Ex Parte MIligan, 71 U.S. (4 Wall.)

2, 121 (1866). Padilla relies heavily on MIligan, a Gvil War-
era case in which MIligan was one of a group arrested in Indiana
and tried before a mlitary comm ssion on a charge of conspiring
agai nst the United States by planning to seize weapons, free

Conf ederate prisoners, and ki dnap the governor of |ndiana.

Convi cted and sentenced to death, he filed a habeas corpus
petition challenging the jurisdiction of the mlitary comm ssion
totry him The Court set aside the conviction, declaring that
the “[laws of war] can never be applied to citizens in states

whi ch have upheld the authority of the government, and where the
courts are open and their process unobstructed.” 1d. The Court
found that the mlitary comm ssion had unlawful |y usurped the
judicial function, id., reasoning that although the President had
the power to suspend the wit of habeas corpus during the Cvil
War, all other rights remained intact, even in wartinme. The
Framers, the Court found, “limted the [power of] suspension to

one great right [i.e., the right to petition for habeas corpus],
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and | eft the rest to remain forever inviolable.” [1d. at 126.
M1ligan, however, received a narrow reading in Qirin,
a case on which the governnment, not surprisingly, places heavy
reliance. Petitioners in Quirin were German saboteurs put ashore
in June 1942, during World War |1, in two groups, from submarines
of f Amagansett, a village on Long Island, New York, and off Ponte
Vedra Beach, Florida. They |anded wearing Gernman uniforns, which
t hey quickly buried, and changed into civilian dress.' They
i ntended to sabotage war industries and facilities in the United
States, but were arrested before their plans ripened into action.

See Quirin, 317 U S at 21. One of the saboteurs, Haupt, clained

United States citizenship, which the governnment disputed; the
Court found the issue immterial. Rather, the Court found that
Haupt’ s belligerent status distinguished himfromMIIligan

noting that “the [MIlligan] Court was at pains to point out that

At first glance, it seens nearly perverse that the
saboteurs, whose mssion not only did not require uniforns but
coul d be betrayed by them would nonetheless land in uniforns and
t her eby i npose on one of the nost dangerous parts of the m ssion
—- the landing — when they were nost vul nerable to detection,
the time-consum ng and conplicated steps of having to change into
civilian clothes and bury the uniforns. |In fact, it was not
perverse at all. Rather, it seens clear that those who organized
the m ssion well understood the rules of war, and understood al so
that if the saboteurs were captured during the | anding, when they
were particularly vulnerable to detection, and were not wearing
uni fornms, they woul d have no hope of being classified as | awf ul
conbatants. The uniforns provided at |east a neasure of
protection for the saboteurs against unlawful conmbatant status if
they were captured during the | anding. See supra pp. 57-60 and
authority cited therein.

62



MIlligan, a citizen twenty years resident in |Indiana, who had
never been a resident of any of the states of rebellion, was not
an eneny belligerent either entitled to the status of a prisoner
of war or subject to the penalties inposed upon unl awf ul
belligerents.” [1d. at 45. The Court continued:

We construe the Court’s statenment as to the

i napplicability of the law of war to MIligan's case as

having particular reference to the facts before it.

Fromthem the Court concluded that MIIigan, not being

a part of or associated with the armed forces of the

eneny, was a non-belligerent, not subject to the | aw of

war save as —- in circunstances found not there to be

present and not involved here — nmartial |aw m ght be

constitutionally established.
Id. Because the Qirin Court found that the German saboteurs
were not only attenpting to harmthe United States during an
arnmed conflict but doing so as persons associated with an eneny’s
armed forces, the Court concluded that the saboteurs, unlike
M1l ligan, could be treated as unl awful conmbatants. Padilla, |ike
the saboteurs, is alleged to be in active association with an
eneny with whomthe United States is at war.

Al t hough the particular issue before the Court in

Quirin -- whether those petitioners could be tried by a mlitary
tribunal -- is not precisely the sane as the one now before this
court — whether Padilla may be held without trial, the |ogic of
Quirin bears strongly on this case. First, Quirin recogni zed the

di stinction between | awful and unl awful conbatants, and the

different treatnment to which each is potentially subject:
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By uni versal agreenent and practice the |aw of war
draws a distinction between . . . |lawful and unl awf ul
conbat ants. Lawful conmbatants are subject to capture
and detention as prisoners of war by opposing mlitary
forces. Unlawful conbatants are |ikew se subject to
capture and detention, but in addition they are subject
to trial and punishnent by mlitary tribunals for acts
whi ch render their belligerency unlawful.

Id. at 30-31. Second, if we revisit the | ast sentence quoted
above, it appears that the Court touched directly on the subject
at issue in this case when it said that “[u]nlawful conbatants

are |ikew se subject to capture and detention,” id. at 31

(emphasi s added). Although the issue of detention al one was not
before the Court in Quirin, | read the quoted sentence to nmean
that as between detention alone, and trial by a mlitary tribunal
W th exposure to the penalty actually neted out to petitioners in
Qirin — death — or, at the |least, exposure to a sentence of

i mprisonnment intended to punish and deter, the Court regarded

detention alone, with the sole aimof preventing the detainee

fromrejoining hostile forces -- a consequence visited upon
captured | awful conbatants -- as certainly the | esser of the
consequences an unlawful conbatant could face. |If, as seens

obvi ous, the Court in fact regarded detention alone as a | esser
consequence than the one it was considering — trial by mlitary
tribunal — and it approved even that greater consequence, then

our case is a fortiori fromQirin as regards the | awful ness of

detention under the |aw of war. See also Col epaugh v. Looney,

235 F.2d 429, 432 (10th G r. 1956) (Anmerican citizen who entered
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the United States to commt hostile acts in aid of Germany during
VWrld War Il could be tried by mlitary commission: “[B]Joth the
executive and judicial branches of the governnent have recognized
a clear distinction between a | awful conbatant subject to capture
and detention as a prisoner of war, and an unl awful conbatant,

al so subject to capture and detention, but in addition ‘subject

to trial and punishnent by military tribunals for acts which
render their belligerency unlawful.’” (citing Quirin, 317 U S. at

31) (enphasis added)); In re Territo, 156 F.2d 142, 145 (9th GCr

1946) (American citizen captured in Sicily while serving in eneny
arny could be held as prisoner of war in California for duration
of hostilities).

Quirin spoke to the issue of Presidential authority as
wel |, albeit obliquely, and not as Padilla and the amci would
have nme read that case. They argue that when the Court wote
that the Constitution “invests the President . . . with the power
to wage war which Congress has declared,” id. at 26, that was
nmeant to confine the holding in that case to formally decl ared
wars, such as Wrld War 11, and neans that Quirin is irrel evant
to this case. However, the logic of that argunment requires a

finding that Quirin sub silentio overruled the The Prize Cases,

di scussed at pages 50-51 above. That breathtaking conclusion is
unwar r ant ed, however, both because it is unreasonable to believe

that the Court would deal so casually with its own significant
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precedents, and because, as noted above, The Prize Cases have

been found authoritative since Quirin, and appear to be very much
alive.
The Quirin Court found it “unnecessary for present
purposes to determ ne to what extent the President as Comrander
in Chief has constitutional power to create mlitary conm ssions
wi t hout the support of Congressional |egislation. For here
Congress has authorized trial of offenses against the |aw of war
before such conm ssions.” Quirin, 317 U S. at 29. However, the
Court did suggest that the President’s decision to try the
saboteurs before a mlitary tribunal rested at least in part on
an exercise of Presidential authority under Article Il of the
Consti tution:
By his order creating the present Conmm ssion [the
President] has undertaken to exercise the authority
conferred upon himby Congress, and al so such authority
as the Constitution itself gives the Commander in
Chief, to direct the performance of those functions
whi ch may constitutionally be perfornmed by the mlitary
armof the nation in tinme of war.

ld. at 28.

Here, the basis for the President’s authority to order
the detention of an unlawful conbatant arises both fromthe terns

of the Joint Resolution, and fromhis constitutional authority as

Commander in Chief as set forth in The Prize Cases and ot her

authority di scussed above. Also as discussed above, no principle

in the Third Geneva Convention inpedes the exercise of that
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authority.

B. Is Padilla's Detention Barred by Statute?

What ever may be the President’s authority to act in the
absence of a specific limting |egislative enactnent, Padilla and
the amci argue that 18 U S.C. 8§ 4001(a) bars his confinenent in
the circunmstances present here, and the ACLU argues t hat
Padilla s confinement is barred as well by the USA Patriot Act,
Pub. L. No. 107-56, 115 Stat. 272 (2001) (the “Patriot Act”).
However, as set forth below, 8 4001(a), which by its terns
applies to Padilla, bars confinenent only in the absence of
congressi onal authorization, and there has been congressi onal
aut hori zation here; the Patriot Act sinply does not bear on this
case.

Taki ng the second argunent first, the Patriot Act
permts the detention of aliens suspected of activity endangering
the security of the United States, for a period limted to seven
days. See 8 U.S.C. § 1226A(a)(5) (2000). According to the ACLU
had Congress thought that Anerican citizens or even aliens could
be detai ned as eneny conbatants, it would never have passed this
provision of the Patriot Act. (See ACLU Br. at 8-9) The Patri ot
Act, however, cannot be read as a conprehensive guide to
presidential powers under the Joint Resolution. Because the
Patriot Act requires only that the Attorney General have a

reasonabl e ground to believe that an alien is engaging in
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threatening activity, id. 8 1126A(a)(3), that Act can be applied
to persons who could not be classified as eneny conbatants under

the law of war. See Quirin, 317 U S. at 45 (acknow edging that a

citizen may not be tried by mlitary tribunal if he is not
serving a recogni zed eneny); discussion at pages 58-59, above.
The cited portion of the Patriot Act applies to persons as to
whomthere is alleged to be far | ess reason for suspicion than
there is as to Padilla. Moreover, to accept the ACLU s reading
of the cited portion of the Patriot Act is to read that statute
as having been intended to undercut substantially the |ogic of
Quirin. | refuse to read the statute to acconplish such a stark
result.
Padilla s principal statutory argunent is based on 18

U S C 8§ 4001(a), which is broad and categorical:

No citizen shall be inprisoned or otherw se detained by

the United States except pursuant to an Act of

Congr ess.

18 U.S.C. § 4001(a) (2000); see Howe v. Smith, 452 U S. 473, 480

n.3 (1981) (“[T]he plain | anguage of 8§ 4001(a) proscrib[es]

detention of any kind by the United States, absent a

congressional grant of authority to detain.”) (enphasis in
original).

To avoid the reach of that statute, the governnent
appears to |l ean heavily on statutory construction argunents that

fail to confront the plain | anguage of the statute, and to rest
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rather lightly on what seens to ne the nore persuasive position:
that Padilla in fact is detained “pursuant to an Act of
Congress.” Thus, the government argues that reading 8§ 4001(a) to
cover Padilla s detention would bring that section in conflict
with Article I'l, section 2, clause 1 of the Constitution, which
makes the President “Comrander in Chief of the Arny and Navy of
the United States,” U S. Const., art. 2, 8 2, cl. 1, and has been
interpreted to grant the President independent authority to
respond to an arned attack against the United States. See The

Prize Cases, 67 U S. at 668 (“If a war be nade by invasion of a

foreign nation, the President is not only authorized but bound to
resist force by force . . . without waiting for any speci al

| egi sl ative authority.”); see also Handi v. Runsfeld, 296 F.3d at

281-82 (“The authority to capture those who take up arns agai nst
Anerica belongs to the Commander in Chief under Article I1,
Section I1.7); Canpbell 203 F.3d at 27 (Silberman, J.,
concurring) (collecting authorities for the proposition that “the
Presi dent has independent authority to repel aggressive acts by
third parties even w thout specific congressional
aut hori zation”).

The governnent suggests that because reading the
statute to inpinge on the President’s Article Il powers,
i ncludi ng detention of eneny conbatants, creates a danger that

the statute m ght be found unconstitutional as applied to the
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present case, a court should read the statute so as not to cover
detention of eneny conbatants, applying the canon that a statute
shoul d be read so as to avoid constitutional difficulty. See,

e.qg., Jones v. United States, 529 U S. 848, 857 (2000) (citing

“the guiding principle that ‘where a statute is susceptible of
two constructions, by one of which grave and doubt f ul
constitutional questions arise and by the other of which such
guestions are avoided, our duty is to adopt the latter.’”

(quoting United States ex rel. Attorney General v. Delaware &

Hudson Co., 213 U.S. 366, 408 (1909)).

However, this doctrine of constitutional avoidance
““has no application in the absence of statutory anbiguity.’” HUD

v. Rucker, 122 S. C. 1230, 1235 (2002) (quoting United States v.

Gakl and Cannabi s Buyers’ Cooperative, 532 U. S. 483, 494 (2001)).

Any ot her approach, as pointed out in Rucker, “‘while purporting
to be an exercise in judicial restraint, wuld trench upon the
| egi sl ati ve powers vested in Congress by Art. I, 8 1, of the

Constitution.”” 1d. at 1235-36 (quoting United States v.

Al bertini, 472 U S. 675, 680 (1985)). That is, if a court read
an anbiguity into an unanbi guous statute sinply for the purpose
of avoiding an adverse decision as to the constitutionality of
that statute, the court would be exercising | egislative powers
and t hereby usurping those powers. There is no anbiguity here.

The plain | anguage of the statute enconpasses all detentions of
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United States citizens. Therefore, the constitutional avoi dance
canon cannot affect how the statute is read.

The governnent argues al so that because § 4001(a) is in
Title 18 of the United States Code, and that title governs

“Crinmes and Crimnal Procedure,” Congress could not have intended
to inpede the President’s authority to use the mlitary rather
than the civilian | aw enforcenent arm of the government to detain
unl awful conbatants in wartinme. The governnent proffers, as
addi tional textual evidence, that 18 U . S.C. 8§ 4001(b) gives the
Attorney Ceneral control over “Federal penal and correctional
institutions, except mlitary or naval institutions,” 18 U. S.C. 8§
4001(b) (2000), and reasons that this shows that Congress neant
to exclude mlitary detention fromthe reach of the section.
However, 8§ 4001(b) sinply limts the Attorney Ceneral’s
responsibility for prisons to those that are not run by the
mlitary. The placenent of this section within Title 18 is
entirely natural because nost detentions result fromarrest by
| aw enf orcenent agencies. This textual argument, too, cannot
overcone the plain | anguage of the statute, as read by the
Suprene Court in Howe v. Smith, cited above.

Al t hough t he governnment struggles unsuccessfully to
avoid application of the statute, the governnent is on firmer
ground when it argues that even if 8 4001(a) applies, its terns

have been conplied with. The statute permts detention of an
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American citizen “pursuant to an Act of Congress.” 18 U S.C. 8§
4001(a) (2000). If the Mlitary Force Authorization passed and
si gned on Septenber 18, 2001, is an “Act of Congress,” and if it
authorizes Padilla s detention, then perforce the statute has not
been viol ated here.

The Joint Resolution is not called an “Act,” but that
is the only respect in which it is not an “Act.” Joint
resol utions generally, as their name woul d suggest, require the
approval of both Houses of Congress, and if signed by the

Presi dent, have the force of |aw. See Bowsher v. Synar, 478 U.S.

714, 756 (1986) (“The joint resolution, which is used for
‘special purposes and . . . incidental matters,’ nmakes binding
policy and ‘requires an affirmative vote by both Houses and

submi ssion to the President for approval’ — the full Article |

requi renents.” (enphasis added) (citation omtted)). That is to

say, there is no relevant constitutional difference between a
bill and a joint resolution; both require bicaneralism-- passage
by both Houses, and presentnent -- subm ssion to the President
for signature.

Congress itself has intimated that a joint resol ution
qualifies as an “Act of Congress.” See Joint Resolution of Dec.
15, 1981, Pub. L. No. 97-92, 8§ 140, 95 Stat. 1183, 1200
(“Notwi t hstandi ng any other provision of law. . . none of the

funds appropriated by this joint resolution or by any other Act
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shal | be obligated or expended to increase, after the date of
enactnent of this joint resolution, any salary of any Federal
judge or Justice of the Suprene Court, except as may be
specifically authorized by Act of Congress hereafter enacted.”
(enmphasis added)). A light smattering of cases suggests the sane

thing. See Acne of Precision Surgical Co. v. Winberger, 580 F

Supp. 490, 501-02 (E.D. Pa. 1984) (calling joint resolutions

“acts of Congress”); Louisville & Nashville RR v. Bass, 328 F

Supp. 732, 739 (WD. Ky. 1971) (equating a joint resolution with
an “Act of Congress”); Berk v. Laird, 317 F. Supp. 715, 723
(E.D.N. Y. 1970) (calling the Gulf of Tonkin Resolution an “act of
Congress”).

Principally because the Joint Resolution conplies with
all constitutional requirenents for an Act of Congress, it should
be regarded for purposes of 8 4001(a) as an “Act of Congress.”
G, Handi, 296 F.3d at 281 (concluding that the President acted
with statutory authorization in designating Handi, an Anerican
citizen captured in Afghani stan, as an eneny conbatant).

The authority conferred by the Joint Resolution itself
is broad. It authorizes the President to “use all necessary and
appropriate force against those . . . organizations, or persons
he determ nes planned, authorized, commtted or aided the
terrorist attacks that occurred on Septenber 11, 2001 . . . in

order to prevent any future acts of international terrorism
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against the United States by such . . . organizations or
persons.” Authorization for Use of MIlitary Force, Pub. Law No.
107-40, 8§ 2(a), 115 Stat. 224, 224 (2001). This |anguage

aut hori zes action agai nst not only those connected to the subject
organi zations who are directly responsible for the Septenber 11
attacks, but al so agai nst those who woul d engage in “future acts
of international terrorisni as part of “such

organi zations.” 1d. As reflected, inter alia, in the

President’s Novenber 13, 2001 order establishing mlitary
tribunals, al Qaeda is an organization the President has

determ ned commtted the subject acts. MI. Oder of Nov. 13,
2001, 66 Fed. Reg. 57,833 (Nov. 16, 2001). Indeed, in the June 9
Order directing Padilla s detention, the President refers to al
Qaeda as “an international terrorist organization with which the
United States is at war.” June 9 Order at 1 2. As discussed
above, Padilla is alleged in the June 9 Oder to have been an

unl awful conbatant in behalf of al Qaeda. Also as discussed
extensi vely above, the Third Geneva Convention does not forbid
detention of unlawful conbatants. Accordi ngly, the detention of
Padilla is not barred by 18 U S.C. 8§ 4001(a); nor, as discussed

above, is it otherwise barred as a natter of | aw.
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V. CONSULTATI ON W TH COUNSEL

The governnent has not disputed Padilla’ s right to
chal l enge his detention by nmeans of a habeas corpus petition.
Al t hough Padilla has the ability, through his |awer, to
chal | enge the government’s naked legal right to hold himas an
unl awf ul conbat ant on any set of facts whatsoever, he has no
ability to make fact-based argunents because, as is not disputed,
he has been held i ncommuni cado during his confinenent at the
Consol i dated Naval Brig in Charleston, and has not been permtted
to consult with counsel. Therefore, unless | find that the only
fact issue Padilla has a right to be heard on is whether the
governnent’s proffered facts, taken alone and w thout right of
response, are sufficient to warrant his detention by whatever
evidentiary standard may apply -- an argunent that can be
presented by counsel w thout access to Padilla -- | rnust address
t he question of whether he may present facts, and how he may do
so. As explained below (i) Padilla does have the right to
present facts; (ii) the nbst convenient way for himto go about
that, and the way nost useful to the court, is to present them
t hrough counsel; and (iii) the governnent’s argunents are
i nsufficient to warrant denying himaccess to counsel.
Therefore, to the extent set forth below, Padilla will be
permtted to consult with counsel in aid of prosecuting this

petition.
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Padilla s right to present facts is rooted firmy in
the statutes that provide the basis for his petition. Padilla
has petitioned pursuant to 28 U S.C. 8§ 2241, which, anong ot her
things, grants to district courts the power to issue wits of
habeas corpus; a related section, 28 U S.C. § 2243, provides the
skel etal outline of procedures to be followed in a §8 2241 case.
It includes the foll ow ng:

Unl ess the application for the wit and the return

present only issues of |law the person to whomthe wit
is directed shall be required to produce at the hearing
t he body of the person detai ned.

The applicant or the person detained may, under

oath, deny any of the facts set forth in the return or

al l ege any other material facts.
28 U.S.C. § 2243 (2000). A related section, 28 U S.C. § 2246,
al lows the taking of evidence in habeas corpus cases by
deposition, affidavit, or interrogatories.

Further, both the Federal Rules of Civil Procedure and
the Rul es Governing 8 2254 Cases may be applied in 8 2241 habeas
corpus cases, in the discretion of the court. See Fed. R Civ.
P. 81(a)(2) (rules apply “to proceedings for . . . habeas corpus

to the extent that the practice in such proceedings is not
set forth in statutes of the United States and . . . has
heretof ore conformed to the practice in civil actions”); Rules
Governing 8 2254 Cases 1(b) (8 2254 rules may apply in other

habeas corpus cases “at the discretion of the United States

district court”). This blend of procedures that nmay be applied
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makes a habeas corpus case different fromthe usual civil

| awsui t. See, e.q0., Harris v. Nelson, 394 U S. 286, 293-94

(1969) (“It is, of course, true that habeas corpus proceedi ngs
are characterized as ‘civil.” But that |abel is gross and

i nexact. Essentially, the proceeding is unique.”). The Suprene
Court has praised the flexibility of habeas corpus. See, e.q.

Jones v. CQunni ngham 371 U. S. 236, 243 (1963) (“It is not now and

never has been a static, narrow, fornmalistic renmedy.”).

Quite plainly, Congress intended that a § 2241
petitioner would be able to place facts, and issues of fact,
before the reviewing court, and it would frustrate the purpose of
the renedy to prevent himfrom doing so.

The habeas corpus statutes do not explicitly provide a
right to counsel for a petitioner in Padilla's circunstances, but
18 U.S.C. 8 3006A(2)(B) permts a court to which a § 2241
petition is addressed to appoint counsel for the petitioner if
the court determ nes that “the interests of justice so require.”
18 U.S.C. 8 3006A(2)(B) (2000). I have already so determ ned,
and have continued the appointnment of Newran and appoi nted al so
Andrew Patel, Esg., as co-counsel

O course, Padilla has no Sixth Armendnent®® right to

¥ The Sixth Anendnent to the Constitution states that “[i]n
all crimnal prosecutions, the accused shall enjoy the right
. to have the Assistance of Counsel for his defence.” U S.
Const., anend. VI.
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counsel in this proceeding. The Sixth Arendnment grants that
right to the “accused” in a “crimnal proceeding”; Padilla is in
the custody of the Departnent of Defense; there is no “crimnal
proceeding” in which Padilla is detained; therefore, the Sixth
Amendnent does not speak to Padilla’ s situation. Beyond the
pl ai n | anguage of the Anmendnent, “even in the civilian comunity
a proceeding which may result in deprivation of liberty is
nonet hel ess not a ‘crimnal proceeding’” within the neaning of the
Si xth Anendnent if there are elenments about it which sufficiently
distinguish it froma traditional civilian crimnal trial.”

M ddendorf v. Henry, 425 U S. 25, 38 (1976). Such “elenments” are

present here — notably, that Padilla s detention “does not
i nplicate either of the two primary objectives of crim nal

puni shnent: retribution or deterrence.” Hendricks, 521 U S. at

361-62. Al though Escobedo v. Illinois, 378 U. S. 478 (1964),

recogni zed a Si xth Amendnent right agai nst custodi al

interrogation w thout access to counsel, the renedy for violation

of this right is exclusion of the fruits of the interrogation at

acrimnal trial, id. at 491. There being no crimnal proceeding

here, Padilla could not enforce this right now even if he had it.
Nor does the self-incrimnation clause of the Fifth

Anendnent ** provide any nore help to Padilla than the Sixth

“That clause states that “[n]Jo person . . . shall be
conpelled in any crimnal case to be a witness against hinself.”
U S. Const., anend. V.
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Amendnent in his effort to confer with counsel. Al though the
Suprene Court in Mranda v. Arizona, 384 U S. 436 (1966), found
in that clause a right to counsel, calling the presence of
counsel “the adequate protective device necessary to nmake the
process of police interrogation conformto the dictates of the
privilege,” id. at 466, and “[a]lthough conduct by |aw
enforcenent officials prior to trial may significantly inpair
that right [to avoid self-incrimnation], a constitutional

viol ation occurs only at trial.” United States v. Verdugo-

Urquidez, 494 U. S. 259, 264 (1990). That is of no help to
Padi | | a, who does not face the prospect of a trial. But see

Martinez v. Gty of Oxnard, 270 F.3d 852 (9th Cir. 2001) (holding

that a plaintiff may bring a 8§ 1983 action alleging a violation
of Fifth and Fourteenth Amendnent rights to be free frompolice
coercion in pursuit of a confession even though statenents were

not used against himat trial), cert. granted sub nom Chavez v.

Martinez, 122 S. Ct. 2326 (2002).

The Due Process C ause of the Fifth Anmendnent states
that “[n]Jo person . . . shall be deprived of life, liberty, or
property, w thout due process of law.” U S. Const., anend. V.
Prof essor Laurence Tri be has commented that, “[w] hat energes from
[the] disparate cases and lines of thought [interpreting the Due
Process Clause] is, quite clearly, less than a solidly grounded

or coherently elaborated right of judicial access.” Laurence H.
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Tri be, Anerican Constitutional Law 88 10-18, at 759 (2d ed.

1988). Finding guidance in the due process clause would require,
at a mnimm |ocating the delicate bal ance between private and
public interests that is the test for finding a due process
right, as set forth in Mathews v. Eldridge, 424 U S. 319 (1976):

[I]dentification of the specific dictates of due
process generally requires consideration of three
distinct factors: First, the private interest that wll
be affected by the official action; second, the risk of
an erroneous deprivation of such interest through the
procedures used, and the probable value, if any, of
addi tional or substitute procedural safeguards; and
finally, the Governnent’s interest, including the
function involved and fiscal and adm ni strative burdens
that the additional or substitute procedural

requi rement would entail.

ld. at 335. That is not to say that there are no gui des what ever

to striking that balance. There are. See, e.qg., Nat’l Counci

of Resistance of Iran v. Dep’'t of State, 251 F.3d 192, 209 (D.C

Cr. 2001) (holding that organizations designated by the
Secretary of State as terrorist organizations nmust have “the
opportunity to be heard at a neaningful time and in a neani ngful
manner,” and must have “the opportunity to present, at least in
witten form such evidence as those entities nmay be able to
produce to rebut the adm nistrative record or otherw se negate
the proposition that they are foreign terrorist organizations”).
However, as expl ai ned bel ow, the provisions and characteristics
of the habeas corpus statute and renmedy di scussed at pages 76-77

above, and the court’s power under the AIl Wits Act, 28 U S.C. 8§
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1651(a) (2000), to issue wits in aid of its jurisdiction,
provide a statutory basis for decision. Considerations of
prudence require that a court avoid a constitutional basis for
deci si on when there exists a non-constitutional alternative. See

Harris v. MRae, 448 U. S. 297, 306-07 (1980) (cautioning that

when a case can be deci ded based on either a statute or the
Constitution, the statute should provide the basis for decision).
Part of that non-constitutional alternative lies in the
provi sions of the habeas corpus statute, and the characteristics
of the remedy, discussed at pages 76-77 above, which make it
cl ear that Congress intended habeas corpus petitioners to have an
opportunity to present and contest facts, and courts to have the
flexibility to permt themto do so under proper safeguards.
Padilla s need to consult with a | awyer to help himdo what the
statute permts himto do is obvious. He is held inconmuni cado
at amlitary facility. H's |awer has been told that there is
no guarantee even that her correspondence to hi mwould get
t hrough. (Newran Aff. of 9/24/02 § 8 Although it is not
uncommon for habeas corpus cases to be pursued by petitioners pro
se, such cases, usually involving challenges to either state
convictions under 28 U.S.C. § 2254 or federal convictions under
28 U.S.C. § 2255, alnpost always are filed after the petitioners
al ready have had the benefit of conpleted crimnal proceedings,

and appeals, in which they were represented by counsel. Padilla
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has had no such benefit here. It would frustrate the purpose of
t he procedure Congress established in habeas corpus cases, and of
the renedy itself, to leave Padilla with no practical neans

what ever for follow ng that procedure.

The AIl Wits Act provides that “all courts established
by Act of Congress may issue all wits necessary or appropriate
in aid of their respective jurisdictions and agreeable to the
usages and principles of law” 28 U S.C. § 1651(a) (2000). In

United States v. Hayman, 342 U.S. 205 (1952), the Supreme Court

di sapproved of a district court’s use of ex parte procedures in a
habeas corpus case under 28 U.S.C. § 2255 attacking a federa
conviction. The Court pointed out that the district court could
have used its powers under 8 1651(a) in aid of its § 2255
jurisdiction, and ordered the petitioner transported fromthe
district where he was confined so that a hearing could be held:

The District Court is not inpotent to acconplish this
pur pose, at least so long as it may invoke the
statutory authority of federal courts to issue “al
wits necessary or appropriate in aid of their
respective jurisdictions and agreeable to the usages
and principles of law.” An order to secure
respondent’s presence in the sentencing court to
testify or otherw se prosecute his notion is “necessary
or appropriate” to the exercise of its jurisdiction
under Section 2255 and finds anple precedent in the
conmon | aw.

Hayman, 342 U.S. at 221 (quoting 28 U.S.C. § 1651(a)).

In Harris v. Nelson, 394 U S. 286 (1969), the Suprene

Court held that a district court could use its 8§ 1651(a) powers
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to conpel a warden to answer interrogatories posed by a habeas
corpus petitioner:

At any tinme in the proceedi ngs, when the court
considers that it is necessary to do so in order that a
fair and nmeani ngful evidentiary hearing may be held so
that the court may properly “di spose of the matter as
| aw and justice require,” either on its own notion or
upon cause shown by the petitioner, it may issue such
wits and take or authorize such proceedings with
respect to devel opnent, before or in conjunction with
the hearing of the facts relevant to the clains
advanced by the parties, as may be “necessary or
appropriate in aid of [its jurisdiction] . . . and
agreeable to the usages and principles of |aw.”

Id. at 300 (quoting 28 U . S.C. 88 2243 and 1651(a)). In the sane
case, the Court appears to have read broadly the power of a court
hearing a habeas corpus petition to fashion renedi es under the
Al Wits Act:
[ T] he habeas corpus jurisdiction and the duty to
exercise it being present, the courts may fashion
appropriate nodes of procedure, by analogy to existing
rules or otherwise in conformty with judicial usage.
Where their duties require it, this is the inescapable
obligation of the courts. Their authority is expressly
confirnmed in the AIl Wits Act, 28 U S.C. § 1651.
ld. at 299.
The Court has al so read generously the requirenment that

wits be issued only in aid of a court’s jurisdiction. 1In United

States v. New York Tel ephone Co., 434 U S. 159 (1977), the Court

wote of that requirement as follows: “[A] distinction between
orders in aid of a court’s own duties and jurisdiction and orders
designed to better enable a party to effectuate his rights and

duties . . . is specious.” 1d. at 175 n.23.
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| recognize that use of the AlIl Wits Act itself is
circunscri bed by the requirenment that the order be “necessary” in
aid of a court’s jurisdiction, and that that Act nmay not be
enpl oyed to avoid the requirenments of an ot herw se applicable
statute. “Wiere a statute specifically addresses the particul ar
issue at hand, it is that authority, and not the All Wits Act,

that is controlling.” Pa. Bureau of Corr. v. United States

Marshals Serv., 474 U. S. 34, 43 (1985). However, the habeas

corpus statutes do not address “the particular issue at hand.”
The deci sion whether to grant or withhold an order
under the All Wits Act lies “in the sound discretion of the

court.” Roche v. Evaporated MIk Ass’'n, 319 U S. 21, 25 (1943).

Al t hough, as noted above, the right-to-counsel jurisprudence
devel oped in cases applying the Sixth Arendnent does not control
this case, there would seemto be no reason why that
jurisprudence cannot at |east informthe exercise of discretion
here. In Sixth Armendnent cases, the Suprene Court has stressed
repeatedly the inportance of counsel to a defendant. See, e.dq.

United States v. Gouveia, 467 U. S. 180, 190 (1984) (“[T]he right

to counsel exists to protect the accused during trial-type
confrontations with the prosecutor.”); Kirby v. lllinois, 406

U S 682, 689 (1972) (“[A] defendant finds hinself faced with the
prosecutorial forces of organized society, and imersed in the

intricacies of substantive and procedural crimnal |aw").
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Al t hough the Sixth Amendnent does not control Padilla s case, the
| ogic of the underlying case | aw suggests that discretion under
the AIl Wits Act should be exercised in favor of permtting him
to consult with counsel in aid of his petition and, in
particular, in aid of responding to the Mbbs Decl aration shoul d
he choose to do so.

The governnent has argued that affording access to
counsel would “jeopardize the two core purposes of detaining
eneny conbatants — gathering intelligence about the eneny, and
preventing the detainee fromaiding in any further attacks
agai nst Anerica.” (Respondents’ Resp. to This C’'s 10/21/02
Order at 6) This would happen, the governnent argues, because
access to counsel would interfere with questioning, and because
al Qaeda operatives are trained to use third parties as
internediaries to pass nessages to fellowterrorists, even if
“[t]he internediaries may be unaware that they are being so
used.” (ld. at 7)

However, access to counsel need be granted only for
pur poses of presenting facts to the court in connection with this
petition if Padilla wishes to do so; no general right to counsel
in connection with questioning has been hypot hesi zed here, and
thus the interference with interrogation would be m nimal or non-
existent. As to the possibility that Padilla m ght use his

| awyers to pass nessages to others, there are several responses
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to that conjecture. First, accepting that conjecture at face

val ue and across the board proves far too much: by the
government’s logic, no indicted nenber of al Qaeda facing trial
inan Article Ill court should be allowed to consult with counsel
— a result barred by the Sixth Anendnent. Second, | have read
both the Mbbs Decl aration and the Seal ed Mobbs Decl aration, the
|atter only for the purpose of assessing the governnent’s access-
t o-counsel argunent; the governnment’s conjecture is, on the facts
presented to ne in those docunents, gossaner specul ation.

Al t hough the governnment presents facts showi ng that Padilla had
contact with and was acting on behalf of al Qaeda, there is
nothing to indicate that Padilla in particular was trained to
transmt information in the way the governnment suggests, or that
he had information to transmt. Third, Padilla has already had
nmeetings with counsel in New York, and thus whatever specul ative
damage t he government seeks to prevent may al ready have been
done. Fourth, there is no reason that mlitary personnel cannot
monitor Padilla s contacts with counsel, so |ong as those who
participate in the nonitoring are insulated fromany activity in
connection with this petition, or in connection with a future
crimnal prosecution of Padilla, if there should ever be one.

The U. S. Bureau of Prisons has adopted such procedures with
respect to incarcerated defendants who present a simlar danger.

See Prevention of Acts of Violence and Terrorism 28 CF. R §
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501. 3(a) (2002) (special procedures to be used if “there is a
substantial risk that a prisoner’s comunications or contacts
with persons could result in death or serious bodily harmto
persons, or substantial damage to property that would entail the
risk of death or serious bodily injury to persons”). One would
t hi nk that such procedures would go a | ong way toward preventing
Padilla fromtransmtting information through his | awers to
others. Finally, Padilla s | awers thensel ves are nenbers of
this court’s Crimnal Justice Act panel who have appeared before
this court in nunmerous cases. |In addition to being able
advocates, they have conducted thenselves at all tines in a
fashion consistent with their status as -- to use the antique
phrase -- officers of the court. There is nothing in their past
conduct to suggest that they would be inclined to act as conduits
for their client, even if he wanted themto do so.

Even giving substantial weight, as | do, to the
President’s statenent in the June 9 Oder that Padilla is “a
continuing, present and grave danger to the national security of
the United States” and that his detention “is necessary to
prevent himfromsiding wwth al Qaeda in its efforts to attack
the United States,” there has been no fact presented to ne that
shows that the source of that danger is the possibility that
Padilla will transmt information to others through his | awers.

By contrast, Padilla s statutorily granted right to present facts
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to the court in connection with this petition wll be destroyed
utterly if he is not allowed to consult with counsel. On the
facts presented in this case, the bal ance weighs heavily in
Padilla s favor.

| do not believe that the decision in Handi v.
Runsfeld, 296 F.3d 278 (4th Cr. 2002), alters the balance in the
government’s favor. In that case, the Court of Appeals for the
Fourth Gircuit reversed the order of a district court directing
t he governnent to permt unnonitored access by counsel to a
det ai nee captured in Afghanistan and held at a Navy brig in
Norfolk, Virginia. The order was rendered w thout benefit of
briefing or argunent, and with “little indication in the order
(or elsewhere in the record for that matter) that the court gave
proper weight to national security concerns.” 1d. at 282.
According to the Fourth Circuit, “[t]he perenptory nature of the
[District Court’s] proceedings st[ood] in contrast to the
significance of the issues before the court.” 1d. No such
access is to be granted here, and the court has had the ful
benefit of the governnment’s subm ssions, both seal ed and
unseal ed. Further, Padilla’ s situation appears to differ from
Handi s in that he had access to counsel after his capture but
before his designation as an eneny conbatant, and thus no
potential prophylactic effect of an order barring access by

counsel could have been | ost.
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Because this court has jurisdiction over Padilla’s
petition, and because the procedure outlined by the applicable
statutes cannot be followed unless Padilla is pernmitted to
consult with counsel, respondent Secretary Runsfeld will be
directed to permt Padilla to consult with counsel solely for the
pur pose of submtting to the court facts bearing upon his
petition, under such conditions as the parties may agree to, or,
absent agreenent, such conditions as the court may direct so as
to foreclose, so far as possible, the danger that Padilla wl|
use his attorneys for the purpose of conveying information to

ot her s.

VI. THE STANDARD APPLI CABLE TO THI S COURT' S REVI EW AND THE FACTS
THE COURT NMAY CONSI DER

Before Padilla consults with counsel for the purpose of
subnmitting facts to the court in aid of his petition, it would
seem essential for himto know what standard the court will apply
i n determ ni ng whet her whatever facts the government has
presented are sufficient to warrant the finding in the
President’s June 9 Order that Padilla is an unlawful conbatant.
In addition, it would be helpful for Padilla to know, at |east in
a general sense, what the court will consider in that cal cul us
ot her than what appears in the Mobbs Declaration -- in

particul ar, whether the court will consider the Seal ed Mbbs

89



Decl aration. Unless he has sone idea as to both of these

subj ects, he cannot deci de what sort of factual presentation he
nmust make, or indeed whether he wi shes to stand nmute rather than
try to present any facts at all. The standard the court wll
apply in deciding the sufficiency of the governnent’s showing is
described below. 1In addition, I do not believe it necessary to
deci de now whether to consider the Seal ed Mobbs Decl aration. For
t he reasons expl ai ned bel ow, Padilla can determ ne whether to
submt facts, and franme those facts, solely based on the Mbbs
Decl aration and wi thout knowi ng precisely the content of the
seal ed subm ssion

A. Deference Due the President’s Determ nation

Padi | | a does not seemto dispute that courts owe
consi derabl e deference, as a general matter, to the acts and
orders of the political branches -- the President and Congress --
in mtters relating to foreign policy, national security, or
mlitary affairs. Nor could he. The Court of Appeals for the
Fourth Grcuit wote as follows on that subject when it
consi dered, and reversed, the order discussed i nmediately above,
perenptorily granting to a detai ned conbatant, captured during
mlitary operations in Afghanistan, unnonitored access to
counsel

The order [under review] arises in the context of

foreign relations and national security, where a

court’s deference to the political branches of our
nati onal government is considerable. It is the
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President who wields “delicate, plenary and excl usive
power . . . as the sole organ of the federal governnent
inthe field of international relations -- a power

whi ch does not require as a basis for its exercise an
act of Congress.” And where as here the President does
act with statutory authorization from Congress, there
is all the nore reason for deference. |Indeed, Articles
| and Il promnently assign to Congress and the
President the shared responsibility for mlitary
affairs. See U S. Const. art. |, 8 8; art. IIl, 8§ 2.

In accordance with this constitutional text, the
Suprene Court has shown great deference to the
political branches when called upon to deci de cases

i nplicating sensitive matters of foreign policy,
national security, or mlitary affairs. This deference
extends to mlitary designations of individuals as
eneny conbatants in tines of active hostilities, as
well as to their detention after capture on the field
of battle. The authority to capture those who take up
arnms agai nst Anerica belongs to the Commander in Chief
under Article Il, Section 2. As far back as the G vil
War, the Supreme Court deferred to the President’s
determ nation that those in rebellion had the status of
belligerents. And in World War 11, the Court stated in
no uncertain ternms that the President’s wartine
detention decisions are to be accorded great deference
fromthe courts.

Handi, 296 F.3d at 282 (citations omtted). |Instead of disputing
general principles, Padilla seeks to take his case outside their
reach. Thus, he argues variously (i) that the President |acks
statutory authority to act because Congress refrained in the
Joint Resolution fromdeclaring war, the Joint Resolution is
limted only to those directly involved in the Septenber 11
attacks, and the Patriot Act rather than the Joint Declaration
shoul d be read to control his case (Petitioners’ Br. in Supp. of
Am Pet. and in Resp. to Respondents’ Mdt. to Dismiss at 9-12,

17-18); and (ii) the President |acks constitutional authority
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because his constitutional powers as Commander in Chief and as
sole authority in the conduct of foreign affairs do not reach the
capture of a United States citizen on Anerican soil, and his
detention as an eneny conbatant (id. at 13-15, 16-17).

Padilla insists that this court conduct a “searching
inquiry” into the factual basis for the President’s determ nation
that Padilla is an eneny conbatant, |est the court “rubber stanp”
the June 9 Order and thereby enforce a “Presidential whim” (1d.
at 22, 32) In essence, Padilla argues that he is entitled to a
trial on the issue of whether he is an unlawful conbatant or
not . *°

However, as set forth above, Padilla has |ost the |egal
argunents he relies on to renove this case fromthe reach of the
princi ples described by the Fourth Crcuit in Handi, cited above.
The President, for the reasons set forth above, has both
constitutional and statutory authority to exercise the powers of
Commander in Chief, including the power to detain unlawf ul
conbatants, and it matters not that Padilla is a United States

citizen captured on United States soil. See supra pp. 47-75. In

" 1In an affidavit submitted “on information and belief”
(Newman Aff. of 9/24/02 f 1), Newran states what appears to be
her belief, although not the information that led to it, that
Padilla had “traveled to Chicago to visit with his son,” and then
“planned to travel to Florida to visit other nenbers of his
famly.” (ld. 1Y 2, 3) That affidavit does not deny the
all egations in the Mobbs Declaration relating to Padilla’s
activities in Afghanistan and Paki st an.
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his frequently-cited concurrence in Youngstown Sheet & Tube Co.

v. Sawer, 343 U S. 579 (1952), Justice Jackson described three
degrees of Presidential authority. First, when the President
acts pursuant to express or inplied authorization by Congress,
“his authority is at its maximum for it includes all that he
possesses in his own right plus all that Congress can del egate.”
Id. at 635. Second, when he acts absent either approval or

di sapproval from Congress, “he can only rely upon his own

i ndependent powers, but there is a zone of twilight in which he
and Congress may have concurrent authority, or in which its
distribution is uncertain.” 1d. at 637. Third, when a President
acts in a way inconpatible with Congress’s express or inplied
will, “his power is at its |owest ebb, for then he can rely only
upon his own constitutional powers m nus any constitutional
powers of Congress over the matter.” 1d. 1In the decision to
detain Padilla as an unl awful conbatant, for the reasons set
forth above, the President is operating at maxi mum authority,
under both the Constitution and the Joint Resol ution.

Not wi t hst andi ng Handi, and the cases it cites -- which
are, for the nost part, the cases cited in support of the above
findings as to the President’s authority -- it would be a m stake
to create the inpression that there is a |ush and vi brant
jurisprudence governing these matters. There isn’'t. Quirin

of fers no gui dance regarding the standard to be applied in making
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the threshold determ nation that a habeas corpus petitioner is an
unl awf ul conbatant. Because the facts in Quirin were stipul ated,

see Quirin, 317 U.S. at 19, the Quirin Court noved directly to

the |l egal principles applicable to unlawful conbatants, and then
to the application of those principles to the undisputed facts.
Q her controlling cases date to Wrld War 11, the Gvil War, and
even further back. As Justice Jackson observed in Sawer, “[a]
judge . . . nmay be surprised at the poverty of really useful and
unanbi guous authority applicable to concrete probl ens of
executive power as they actually present thenselves.” Sawer,
343 U.S. at 634. In this case, that poverty reflects, in part, a
bl essing -- the blessedly placid history this country has
enjoyed. The last tine this country experienced w despread
mayhem was during the Civil War; the last tinme a foreign arny
mar ched here was during the War of 1812.

However, if the case | aw seens sparse and sone of the
cases abstruse, that is not because courts have not recogni zed
and do not continue to recognize the President’s authority to act
when it cones to defending this country. Recall that in Zadvydas
v. Davis, cited above, even as the Suprenme Court placed limts on
the governnent’s authority to detain immgrants awaiting
deportation, Zadvydas, 533 U. S. at 691-97, 701, the Court was
careful to point out that the case before it did not involve

“terrorismor other special circunstances where special argunents
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m ght be nade for fornms of preventive detention and for
hei ght ened deference to the judgnments of the political branches
with respect to matters of national security,” id. at 696. The

“political branches,” when they nake judgnents on the exercise of
war powers under Articles | and Il, as both branches have here,
need not submt those judgnments to review by Article Ill courts.
Rat her, they are subject to the perhaps |ess didactic but
nonet hel ess searching audit of the denocratic process.

Zadvydas was deci ded at the end of June 2001, |ess than
three nonths before the Septenber 11 attacks, and the | anguage
now seens to convey omn nous prescience. To the extent that the
Court took pains to limt the rule it was creating so as to
excl ude cases involving “terrorismor other special
ci rcunst ances” warranting “hei ghtened deference to the judgnents

of the political branches,” the quoted | anguage cannot be
di smissed as dictum If it is dictum it is the sort of
considered dictumto which | ower courts such as this one nust pay

particul ar heed. See Judge Newnman's opinion in United States v.

Gshatz, 912 F.2d 534, 540 (2d GCir. 1990) (distinguishing
consi dered dictum from peri pheral observations).

The deference to which the Suprene Court and the Fourth
Circuit refer is due not because judges are not personally able
to deci de whether facts have been established by conpetent

evi dence, or whether those facts are sufficient to warrant a
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particul ar conclusion by a preponderance of evidence, or by clear
and convinci ng evidence, or beyond a reasonabl e doubt. Indeed,
if there is any task suited to what should be the job skills of

j udges, deciding such issues is it. Rather, deference is due
because of a principle captured in another “statenent of Justice
Jackson — that we decide difficult cases presented to us by

virtue of our comm ssions, not our conpetence.” Danes & More v.

Regan, 453 U. S. 654, 661 (1981). That principle applies equally
to the case a judge feels unqualified for but nust decide, as to
the case a judge feels well qualified for but may not decide.

The conmi ssion of a judge, as The Prize Cases, the other

authority cited at pages 48-67 above, and the quoted | anguage
from Zadvydas suggest, does not run to deciding de novo whet her
Padilla is associated with al Qaeda and whet her he shoul d

t herefore be detained as an unlawful conbatant. It runs only to
deciding two things: (i) whether the controlling political
authority -- in this case, the President -- was in fact

exerci sing a power vouchsafed to himby the Constitution and the
| aws; that determ nation in turn, is to be made only by exam ni ng
whet her there is some evidence to support his conclusion that
Padilla was, |ike the German saboteurs in Quirin, engaged in a

m ssi on against the United States on behalf of an eneny wi th whom
the United States is at war, and (ii) whether that evidence has

not been entirely nooted by subsequent events. The first
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determnation -- that there is sone evidence of Padilla’ s hostile
status -- would support the President’s assertion in the June 9
Order that he was exercising the power referred to above. That
is the “sonme evidence” test suggested in the governnent’s papers
(Respondents’ Resp. to and Mot. to Dismss Am Pet. at 17), and
it will be applied once Padilla presents any facts he may wish to
present to the court.

B. The Seal ed Mobbs Decl arati on

There renmai ns the question of whether the court wll
consi der the Seal ed Mobbs Declaration not only to hel p deci de
whet her Padilla presents a particular danger if he is allowed to
consult with counsel, as has already been done, but also to help
deci de whet her there was sone evidence to support the President’s
deci sion to designate himan eneny conbatant, and whet her such
evi dence has not becone noot. Padilla objects to ny doing so,
arguing that he has a fundanental right to avoid suffering
serious injury based on facts that are not disclosed. Thus, he

cites Geene v. MElIroy, 360 U S. 474 (1959), where the Suprene

Court reversed denial of a security clearance to the enpl oyee of
a defense contractor based on confidential reports, wth Chief
Justice Warren witing for the Court as follows:

Certain principles have remained relatively
i mutable in our jurisprudence. One of these is that
where governmental action seriously injures an
I ndi vidual , and the reasonabl eness of the action
depends on fact findings, the evidence used to prove
t he Governnent’s case nust be disclosed to the
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i ndi vidual so that he has an opportunity to show that
it is untrue.

Id. at 496. Although the government has not discussed G eene in
its reply papers, the case is distinguishable fromthis one on
several bases, including that the confidential evidence was used
bef ore an executive agency and without explicit delegation from
Congress or the President. |[d. at 507.

Closer to the case at hand is United States v. Haynman,

di scussed at page 82 above, where a district court faced with a
claimof ineffective assistance of counsel in a habeas corpus
case held a hearing w thout having the petitioner present, and
then found that counsel had engaged in the conflicted
representation with the know edge and consent of the petitioner.
The Suprenme Court disapproved and reversed, holding that the
district court “did not proceed in conformty with Section 2255
when it made findings on controverted issues of fact relating to
respondent’ s own know edge without notice to respondent and

wi thout his being present.” Hayman, 342 U S. at 220; see al so,

Wal ker v. Johnson, 312 U. S. 275, 285 (1941) (holding that

di sputed i ssues of fact cannot be resolved based on affidavits
and nust be deci ded based on evidentiary hearings, “the only
adm ssi bl e procedure” for resolving such issues). Although, as
t he governnent argues, in mlitary habeas corpus cases “the
inquiry, the scope of matters open for review, has always been

more narrow than in civil cases,” Burns v. WIlson, 346 U S. 137,
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139 (1953) (plurality opinion), the Court in Burns went to sone
| engths to discuss the care with which mlitary appellate courts
had reviewed the petitioners’ clainms, id. at 144-45.

Judge Sand’s opinion in United States v. Bin Laden, 126

F. Supp. 2d 264 (S.D.N. Y. 2000), suggests that, rather than
dealing with the problemat the |l evel of abstract principle, it
may be nore useful to exam ne precisely what the nature is of the
confidential subm ssion so as to deternine what rights, if any,
are conpromsed if the court considers it. In Bin Laden, Judge
Sand resolved a notion to suppress electronic surveillance

wi t hout hol ding a hearing, based in part on “in canera, ex parte

reviewof . . . sensitive material in the case.” 1d. at 287. He
found, as required, that such review was necessary due to the
damage that could be caused by disclosure of the subject
information, id., and also that the issues before himwere not
factually conplex and were predom nantly |egal, so that the
“benefit [to the court] of holding an adversary hearing was
substantially | essened,” id. He noted that the question before
hi m was whet her the searches in question were conducted for
foreign intelligence purposes or |aw enforcenment purposes, and
that resolving that question “required that the Court review a
l[imted (and manageabl €) nunmber of docunents.” 1d. Judge Sand
uphel d wi t hhol di ng di scl osure of the classified material before

hi m even to defense attorneys who had cl earance to review certain
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classified docunents, noting that clearance to see certain
cl assified docunments does not necessarily nmean cl earance to see
all such docunents. 1d. at 287 n. 27

O course, | recognize that Padilla is not pressing his
objection sinply to give the court the benefit of the adversary
process, and that he raises an issue of fairness. However, the
Seal ed Mobbs Decl arati on does not engage issues of fairness to
the extent that mght at first be supposed because it does not
broaden the nature of the accusations against Padilla beyond the
bounds of the Mobbs Declaration itself, nor does it refer to
conduct by Padilla that is not described in the Mbbs
Decl aration. Instead, other than identifying one or nore of the
sources referred to only in cryptic terns in the Mbbs
Decl aration, the seal ed docunent sinply sets forth objective
circunstantial evidence that corroborates the factual allegations
in the Mobbs Declaration. Padilla s access to the unclassified
Mobbs Decl aration gives himall the notice necessary to neet the
al | egati ons of whom he had contact with and what he did, or to
expl ain why those allegations are now nobot. Padilla is not in a
position to dispute the governnment’s claimthat disclosure of the
Seal ed Mobbs Decl aration “coul d conprom se intelligence gathering
crucial to the ongoing war effort by revealing sources and by
di vul ging net hods of collecting intelligence.” (Respondents’

Resp. to This CG’s 10/21/02 Order at 15)
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What ever outconme might result fromthe di scussion

above, | need not reach the issue of whether to consider the
Seal ed Mobbs Decl arati on now. |f, after Padilla has had an
opportunity to contest the unseal ed Mobbs Declaration, | find

that the governnent has failed to nmeet the some evidence
standard, | w | decide whether to consider the seal ed docunent.
At that point, I will have two options: (1) | could find that it
IS inmperm ssible to use the seal ed docunent w thout giving
Padilla access to it, in which case the governnent will have the
option of w thdrawi ng the subm ssion; or 2) | could consider the
seal ed docunent in canera. Before Padilla has disputed any

facts, it would be premature to choose between these options.

To recapitulate: (i) Newran may pursue this petition as
next friend to Padilla, and the governnent’s notion to dismss
for lack of standing therefore is denied; (ii) Secretary Runsfeld
is the proper respondent in this case, and this court has
jurisdiction over him as well as jurisdiction to hear this case,
and the government’s notion to dismss for |ack of jurisdiction,
or to transfer to South Carolina, is denied; (iii) the President
is authorized under the Constitution and by law to direct the
mlitary to detain eneny conbatants in the circunstances present

here, such that Padilla s detention is not per se unlawful; (iv)
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Padilla may consult with counsel in aid of pursuing this
petition, under conditions that will mnimze the likelihood that
he can use his lawers as unwilling internmediaries for the
transm ssion of information to others and may, if he chooses,
submt facts and argunent to the court in aid of his petition;
(v) to resolve the issue of whether Padilla was | awful |y detai ned
on the facts present here, the court will exam ne only whether
t he President had sone evidence to support his finding that
Padi | | a was an eneny conbat ant, and whet her that evi dence has
been nooted by events subsequent to his detention; the court wll
not at this tinme use the docunent submitted in canera to
determ ne whet her the governnent has net that standard.

The parties wll discuss and arrange the conditions for
def ense counsel’s consultation wth Padilla, and will attend a
conference on Decenber 30, 2002, at 9:15 a.m, in Courtroom 21B
of the United States Courthouse, 500 Pearl Street, New York, NY
10007, to report on the results of those discussions and

arrangenents, and to schedule further proceedings in this case.

SO ORDERED:
Dat ed: New York, New York M chael B. Mikasey,
Decenber 4, 2002 U.S. District Judge
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